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AN ADMINISTRATIVE COURT OF THE UNITED STATES 
J. FORRESTER DAVISON * 


The first proposals for an Administrative Court of the United 
States were made about 20 years ago." Though the discussions orig- 
inated in a Committee of the American Bar Association, the specific 
bills are associated with Senator Logan of Kentucky. The demand 
for adequate judicial review of administrative decisions together with 
the objections of the bar groups to the judge-prosecutor functions of 
administrative agencies led to the original proposals which were later 
dropped by the Bar Committee in favor of internal separations of 
functions in part, and more extended provisions for judicial review.” 

The problem of divorcing the quasi-judicial functions of adminis- 
trative agencies from their other functions is the basis of proposals 
for the administrative court or for internal separation of functions. 
The question of what jurisdiction to give to an administrative court 
in light of these problems seemed to be one of the chief difficulties 
not overcome at this earlier stage. It was also felt that there might 
arise a great duplication of functions and of staffs of the agencies and 
the court. At least 40 new judges were estimated as needed to staff 
such a court.® 

The core of jurisdiction for the Administrative Court was to be 
formed from the Court of Claims, Customs Court. and the Board of 
Tax Appeals (now the Tax Court) with the addition of jurisdiction 
in the matter of revocation or suspension of licenses, permits, registra- 
tions and certificates, issued by the Secretaries of Agriculture and 
Commerce, the Postmaster General, Commissioner of Internal Rev- 


* Professor of Law, The George Washington Law School. 

1See chart of bills listed in Legislative History, Administrative Procedure 
Act, 188. S. Doc. No. 248, 79th , 2d Sess. (1946). There was also the 
short-lived Commerce Court, 36 Strat. 539 (1910). 

2See FeperaL ADMINISTRATIVE PROCEDURE ACT AND THE ‘arias ones: 
Acencies 549-55 (Warren ed. 1947) for a summary of the sar 
(1939). at 551. 61 A.B.A. Rep. 760-67 (1936); 62 id. 806 16 (1987) ¢ e4 1d. 
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enue, the Federal Communications Commission, the Federal Power 
Commission, the Securities Exchange Commission and the Interstate 
Commerce Commission.‘ 

However, this proposal was abandoned in favor of the general 
system of more internal separation of functions and additional court 
review. A preliminary version of this system known as the Logan- 
Walter Bill was passed by Congress and vetoed by the President.® 
This system also was the basis of two bills recommended in the 
Report of the Attorney General’s Committee on Administrative Pro- 
cedure® in 1941; a still more developed version, a compromise of 
these bills, became the Administrative Procedure Act of 1946." 

The Report of the Full Hoover Commission to the Congress on 
“Legal Services and Procedures”*® contains in its Part IV two 
recommendations for the transfer of judicial functions of the admin- 
istrative agencies to the courts. 


No. 50. Congress should look into the feasibility of transferring 
to the courts certain judicial functions of administrative agencies, 
such as the imposition of money penalties, the remission or com- 
promise of money penalties, the award of reparations or dam- 
ages, and the issuance of injunctive orders, wherever it may be 
done without harm to the regulatory process.° 

No. 51. An Administrative Court of the United States should 
be established with three sections as follows— 

(a) A Tax Section which should have the limited jurisdiction 
in the field of taxation now vested in the Tax Court of the 
United States ; 

(b) A Trade Section which should have the limited jurisdic- 
tion in the trade regulation field now vested in the Federal Trade 
Commission, the Interstate Commerce Commission, the Federal 
Communications Commission, the Civil Aeronautics Board, the 
Federal Reserve Board, the ‘United States Tariff Commission, 
the Federal Power Commission, the Department of the Interior, 
and the Department of Agriculture; and 

(c) A Labor Section which should have the jurisdiction now 
vested in the National Labor Relations Board by the National 
Labor Relations Act over the adjudication of cases involving 
unfair labor practices. 

It is further recommended that the Congress study and deter- 
mine whether the Trade Section and the Labor Section of the 
Administrative Court should have original or appellate juris- 
diction.”° 

4See 61 A.B.A. Rep. at 763. 

5 86 Conc. Rec. 13943, as _—- 

®S. Doc. No. 8, 77th Con 941). 

760 Srar. 237 (1946), 5 ng cit Se Bs 1001, 11 (1952). 

PP seg pe ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE Gov- 


MENT, LEGAL SERVICES AND ProcepurE; A ReEporT TO THE CONGRESS 
955). 1 pemnamaaay referred to as Commission Report.) 


10 Td. at 27-88, 
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The Commission believed that once the court is established, addi- 
tional adjudicatory functions in special areas might be transferred 
to it. These suggestions bring to mind the hopes of Senator Logan’s 
bills of 20 years ago. Commissioners Farley and Holifield objected 
to the creation of the Administrative Court proposed by six members 
of the Commission including the Attorney General and Mr. Hoover.?* 
Commissioner Clarence J. Brown as a Member of Congress reserved 
the right to disagree with some of the recommendations in his ca- 
pacity as a Member of the 84th Congress.** 

While the Commission itself was not definitive in its recommenda- 
tions, the Task Force Report, which presumably is the basis for the 
Commission’s report,’* does contain very specific legislative pro- 
posals for an Administrative Court.** Other proposals suggested the 
transfer of certain judicial functions of administrative agencies** to 
the courts. The Task Force also would put all hearing examiners 
under the control of a Chief Hearing Examiner attached to the 
Administrative Court.2* 


The Administrative Court would be made a court of record, subject 


11 Jd. at 87. 
12 Jd. at 95 (Farley, Hoover, Brownell, Kennedy, Mitchell and Hollister). 
18 Jd. at 96 (Holifield and Brown). The Report oF THE SPECIAL COMMITTEE 
or THE AMERICAN Bar ASSOCIATION ON. LEGAL SERVICES AND PROCEDURE ap- 
proved Recommendation 51. See id. 5-6, 68 (1956). The Committee dice 
recommends transfer of limited jurisdiction in trade practice field now vested 
in FTC and the adjudication powers of NLRB. It also 
Tax Court be made a court of o jurisdiction. This recommendation 
was adopted by the House of Dalesmaen. 42 A.B.A.J. 374-75 (1956). See also 
78th ANNUAL MEETING oF THE ABA, ProcEEDINGS OF THE SECTION oF Ap- 
MINISTRATIVE Law (1955). 
14 The two should not be confused. They were different groups. The letter 
of transmittal of the Commission Report states as follows: 
“The Commission has had the services of an able task force presided over 
Sy Jaior, Jomies Bineae las, member of the firm of Thompson, Mitchell, 
pson & Douglas, St. s, Mo., and formerly Chief Justice of the 
Supreme Court of Missouri. Their exhaustive investigation is embodied 
in the Task Force Report on this subject which will be filed with the 
Congress in the near future. 
“The recommendations of the Commission do not necessarily 
with all of those of the task force, but include FE ap results of independent 
investigation by the Commission’s staff and the experience of the member: 
of the Commission. . . .” ComMMIssION REPoRT iis. 


The letter of transmittal of the Task Force Report states: 


“The conclusions ee ee eee eee 
by the Commission in reaching its own conclus but the Commission’s 
own recommendations may not necessarily in all respects with 
those of the task force.” Task Force hoy ii. 


The memberships of the Commission and the Task Force were entirely differ- 
ent. See CoMMISSION Report #, ir. 
15 COMMISSION ON ORGANIZATION OF THE Executive Brancu oF THE Gov- 
ERNMENT, TASK Force Report ON LEGAL SERVICES AND 377-81 
(1955). (Hereinafter referred to as TasK Force Report.) 
ASK Force Report 395-96. 
3 Id. at 381-84. 
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to the provisions of the Judicial Code as a Court of the United States, 
possessing all the powers of a district court of the United States and 
with original jurisdiction in matters affecting tax cases, now covered 
by the Tax Court, and in matters of trade regulation now covered by 
the agencies listed in Recommendation 51 of the Hoover Commission 
Report.** But no issues of fact shall be determined by a jury in the 
Administrative Court.’® 

Two groups of the Task Force have additional recommendations. 
One would add an Immigration Section to the Administrative Court 
to exercise a type of jurisdiction over exclusion and deportation cases 
through a judicial trial de novo to review the original orders on the 
appeal of the alien or the immigration officer in charge of the port.”° 
A larger group than the one in favor of the Immigration section rec- 
ommended that a Labor Section be added to the Court to exercise 
jurisdiction under section 10 of the National Labor Relations Act 
as amended in 1947.22 These recommendations are supported by 
complete additional draft legislation to amend existing statutes.?* 

Thus the earlier jurisdictional objections to Senator Logan’s Ad- 
ministrative Court proposals have been met. How successfully this 
has been done is a question which only the experts in each field of 
administrative action will be able to answer in detail. Several writers 


in this issue deal with such problems. 
The attack on the exercise of judicial functions by Administrative 
Agencies is part of a present trend away from the administrative 


18 Jbid., Recommendation No. 63, 246. Recommendations No. 64 and 65 
clarify the jurisdiction of the Trade Section and Tax Section respectively. 
Task Force Report 250, 255; Commission Report 87. 

19 TasK Force Report 380. 

20 Task Force Report 269. This idea was supported by 11 members of the 
Task Force, opposed by 3 with two not voting. The draft of recommended 
legislation is found in Task Force Report 435-39. 

21 The Labor Section recommendation and draft legislation is found in Task 
Force Report 280, 439-42. This was supported by 14 members with one 
opposed and one not voting. 

22 The draft of the Administrative Code to implement the Task Force Rec- 
ommendations provides for the Administrative Court in Title IV, §§ 400-12 of 
the proposed bill. TasxK Force Report 377-81. Section 410 covers jurisdiction. 
The necessary amendments to the Judicial Code and for transfers of jurisdiction 
to the Administrative Court are covered in Sections Three and Four of 
the proposed bill. Task Force Report 390-95. Transfers of jurisdiction to 
other courts are covered by §5. Jd. at 395-96. The draft legislation has been 
adopted in whole or in part in the following bills introduced in the last session 
of Congress introduced by Rep. Thompson: H.R. 6114; H.R. 7422, introduced 
by Rep. Church; and S. 2504, introduced by Senator Wiley, all 84th Cong., 
Ist Sess. (1955). The first has an Immigration Section in addition to the 
Tax and Trade Sections. The last two have a Labor Section added. By con- 
trast it is interesting to compare S. 488, 84th Cong., Ist Sess. (1955) intro- 
duced by Senator Eastland which creates an Administrative Court having 
jurisdiction to review agency action as well as incidental jurisdiction to aid in 
enforcement of administrative decisions. Its decisions would be reviewable 
only by the Supreme Court on certiorari. 
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technique, as developed in the thirties, in favor of more judicialism 
of administration. This attack has been bolstered by recurrent 
charges of political influence at work in high places in administrative 
agencies where a purely professional standard should be observed 
whether it be adjudication, rule making or technical policy determina- 
tions. As a result the prestige and authority of administrative agen- 
cies are again, as in the late thirties, in a declining state in certain 
areas. 

The federal and state courts have only caught up in part with the 
delays caused by outmoded procedural requirements which it was 
alleged necessitated the creation of new agencies with new tech- 
niques, 1.e., the administrative agencies. Courts are also more con- 
scious of current economic and social trends than they were two 
decades ago. But despite the new more speedy and flexible proce- 
dures and greater responsiveness to current needs, the courts are 
again burdened by the crowded condition of their calendars and there- 
fore not well situated to take on new business such as suggested by 
recommendation 50 supra. 

The success of the Tax Court, the proposed core of the new 
Administrative Court, does not guarantee the success of the other 
sections, nor indeed does it dispose of the issue as to how many new 
judges would be needed. The judicial trial de novo in immigration 
matters would bring much business to that section, and the new trade 
and labor sections may also encourage litigants heretofore unhappy 
in battle with administrative agencies. The Task Force expressed 
hope that in at least some of these areas the informal settlement of 
disputes with or before the agencies concerned might greatly reduce 
the need for formal hearings and adjudication of claims.”* In view 
of the political influence criticisms of administrative agencies, informal 
settlements which are always suggestive of extra-legal measures, may 
bring a new series of problems. 

The lack of a truly independent judicial type of status for both 
hearing officers and top agency members exercising adjudicative 
functions has given considerable impetus to the move for judiciali- 
zation of these functions as proposed by the Task Force in detail 
and by the Hoover Commission in more general terms.** Informed 
and widespread support for administrative adjudication would surely 
be great if the judicialization can be achieved without loss of efficient 


23 Task Force Report 255. “In the opinion of the task force, fewer formal 
cases will be filed, and those filed will be better prepared.” 

24 Title V, §§ 500-08 of the draft legislation provides a Chief for Hearing 
Commissioners and senior and hearing commissioners to be attached to the 
— Court. Task Force Report 381-84; H.R. 6114; H.R. 7422; 
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and fair handling of administrative disputes. Never before has 
the need been so urgent that administration be fairly and efficiently 
managed. Whether the solution of this problem will be found in 
the duality of Administrative Agency and Administrative Court is 
the fundamental problem to be met. Detailed studies under way of 
many agencies will have to be completed before we can forecast the 
answer to this question. 





SHOULD THE JUDICIAL CHARACTER OF THE TAX 
COURT BE RECOGNIZED? 


DANIEL M. GRIBBON * 


It is not surprising that the Tax Court should have attracted the 
attention of the Commission on Organization of the Executive Branch 
of the Government, popularly known as the Hoover Commission. 
For thirty years the Court has provided the principal judicial in- 
terpretation of the Federal income, estate, and gift tax laws, and has 
decided perhaps eighty per cent of the judicial controversies involv- 
ing such laws. In a real sense it has written the common law of 
Federal taxation. It annually disposes of approximately five thousand 
cases involving disputes as to the meaning of the tax laws. Each 
year its judgments resolve tax controversies involving hundreds of 
millions of dollars. Yet, by act of Congress, this court is and has 
for many years been “an independent agency in the Executive Branch 
of the Government.” * 

The Hoover Commission, with the assistance of its Task Force 
on Legal Services and Procedure, has concluded that the Tax Court 
should be removed from the executive branch and has recommended 
that an Administrative Court of the United States be established with 
three sections, one of which would have the jurisdiction now exer- 
cised by the Tax Court.? 


Tue Tax Court: Court or AGENCY? 


The basic conclusion of the Commission is sound. The Tax Court 
does not belong in the executive branch, and it should not be re- 
garded, even nominally, as an executive agency, an administrative 
agency, or a quasi-judicial agency. It performs the functions of a 
court and no other functions, and belongs in the judicial branch of the 
Government. As early as 1941, when the Court was still called 
the Board of Tax Appeals, the Attorney General’s Committee on 
Administrative Procedure classified it with the Court of Claims and 
the Customs Court, and described it as “a court in all but name.” ® 


*A.B., LL.B.; Member of the District of Columbia Bar; member of the 
firm of ‘Covington & Burling, Washington, D. C. 


1Int. Rev. Cope or 1954, § 7441. The present provision was derived from 
Int. Rev. Code of 1939, § 1100, which in turn was derived from 44 Stat. 105 
1926). 
2 lle ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERN- 
= Report ON LEGAL SERVICES AND ProcepURES, Recommendation No. 51, 
+ Joe (hereinafter referred to as CoMMISSION REPorT). 
INAL REPORT OF THE ATTORNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE 
ProceDURE IN GOVERNMENT AGENCIES, S. Doc. No. 8, 77th Cong., Ist Sess. 205 


1941). 
ie [ 619 ] 
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In the Revenue Act of 1942, Congress rectified the name difficulty 
referred to by the Attorney General’s Committee; it provided that 
the Board should be called a “court” and its members “judges.” * 
But it also provided that the “court” should remain an executive 
agency. The legislative history of the 1942 Act affords no explana- 
tion of this anomaly, and we are left to surmise that it came about 
because of the press of other more important matters demanding the 
attention of the Congress at that time. In 1948, when the Revised 
Judicial Code was submitted to the Committees of Congress, the bill 
contained provisions which would have transferred the Tax Court 
to the judicial branch and recognized it as a “court of record.” ® 
Extensive hearings were held, and the Revised Code was enacted 
as new Title 28, United States Code, but without the sections dealing 
with the status of the Tax Court.® In 1949, a bill which would have 
accomplished the same result was introduced and hearings were held, 
but it never came out of committee ;* today the Tax Court remains 
an agency of the executive branch. 

During the course of the hearings in 1948 and 1949 on the legis- 
lative proposals referred to above, the reasons for bringing the Tax 
Court into the judiciary were eloquently stated by two representatives 
of the judiciary. The late and widely respected Chief Judge of the 
United States Court of Appeals for the District of Columbia, Harold 


M. Stephens, after a brief statement of the Tax Court’s beginning, 
testified as follows: 


But as a matter of fact, the Tax Court has become a court in 
every proper sense of the term, insofar as the functions that it 
performs are concerned. 

It not only has a staff of members, all of whom are lawyers 
and judges in the best sense of the term, but its work is that of 
a court. 

It passes on questions of fact as a court does. It passes upon 
questions of law as a court does. It has to pass not only on 
questions of tax law, but on questions of general law, because 


456 Srar. 957 (1942). 

5 H.R. 2055, 80th Cong., Ist Sess. § 271 (1947); H.R. 3214, 80th Cong., 
Ist Sess. § 271 (1947). 

6 Hearings before Subcommittee No. 1 of the House Committee on the Ju- 
diciary on H.R. 2055, 80th Cong., Ist Sess. (1947); Hearings before a Sub- 
committee of the Senate Committee on the Judiciary on H.R. 3214, 80th Cong., 
2d Sess. 3214 (1948). The legislation passed the House intact but emerged 
from the Senate Committee on the leg ey A without the “court of record” 
provision. H.R. 3214, 80th Cong., Ist and 2d Sess. (1947-48). It became law as 
thus amended. 62 Srar. 869 (1948). As to a Tax Court provision which was 
contained in the 1948 Revision, see note 11 infra. 

7H.R. 3113, 81st Cong., 1st Sess. (1949); Hearings before Subcommittee 
No. 2 of the House Committee on the Judiciary on H.R. 3113, 81st Cong., 1st 
Sess. 3113 (1949); H.R. Rep. No. 1138, 8ist Cong., Ist Sess. (1949). 
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tax problems cannot be solved in terms of tax statutes alone. 
They have to be solved in terms also of the law with respect 
to trusts and with respect to corporate reorganizations and‘ with 
respect to contracts and almost every other branch of the civil 
law, and sometimes even of the criminal law, 
It takes a court and lawyers who are trained in the law to 
deal with those problems.*® 
And Judge Albert B. Maris of the United States Court of yon 
for the Third Circuit stated to the Congress: 
The basic provision of the bill in this connection is to incorporate 
the Tax Court of the United States into the Federal judicial 
establishment as a legislative court of record. The Tax Court 
for many years has been conducted in all practical respects as a 
court. Its function is to hear and decide ‘controversies between 
the Government and taxpayers with respect to income and estate 
tax liability. This is a judicial function and in conducting its 
business the court acts judicially. It renders final decisions 
which are subject to review only by the circuit courts of appeals. 
In view of the character of the Tax Court’s business and of 
the high quality and impartiality of the work of its judges, we 
believe it to be the consensus of opinion of the ‘Federal’ judges, 
and especially of those who review its decisions, that the court 
has earned the right to be treated in law as well as in fact as a 
court rather than an administrative agency. We,_ therefore, 
recommend that the Senate concur in the action of the House in 
including the Tax Court in the bill as a court of record.® 
One might suppose, in view of the foregoing powerful and author- 
itative statements, that Congress refused to remove the Tax Court 
from the Executive Branch only because equally strong, or even 
stronger, arguments against such an action were presented. The 
legislative history indicates, however, that the principal question. con- 
sidered in connection with the proposed legislation was the matter of 
admission to practice before the Tax Court. Should lawyers alone 
be admitted to practice, or should accountants also be. permitted to 
present taxpayers’ claims? Reasoning that if the Tax Court were 
made a court, accountants would necessarily be barred, the champions 
of the accountants vigorously opposed the transfer of the Court to 
the judicial branch. Their primary interest was not in being per- 
mitted to participate in the trial of cases before the Tax Court, but 
rather that they be permitted to file petitions with the Court and con- 
tinue to represent taxpayers in settlement negotiations without the 
necessity of bringing in a lawyer. It is a sad commentary upon two 
great professions that the Tax Court has thus far been denied its 
just position because of the long-standing feud between tax lawyers 
and accountants. 


8 Senate Hearings, supra note 6, at 38. 
9 Id. at 23. 
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The Representation Question 


Typical of the kind of opposition presented to the proposed legisla- 
tion of 1948 and 1949 was the position taken by the late Representa- 
tive Dingell of Michigan in his 1949 testimony before the House 
Judiciary Subcommittee.” Opposing H. R. 3113, which would have 
placed the Tax Court in the judicial branch, the Congressman pre- 
sented a number of arguments for keeping the Tax Court as it was. 

He started out from the premise that for years Congress has 
been convinced that the Tax Court should be an administrative 
agency, and he attempted to demonstrate this conviction by pointing 
out various areas where Congress had treated or would treat the 
Court as such. The first example was the legislative reversal of the 
famous case of Dobson v. Commissioner.“ But the Congressman 
failed to point out that it was the Supreme Court that had attempted 
to treat the Tax Court as an administrative agency and that Congress, 
in reversing the decision, was insisting that the Tax Court be treated 
as a court. 

Mr. Dingell then went on to discuss certain decisions which sug- 
gested that the Tax Court was subject to all the procedural require- 
ments of the Administrative Procedure Act.1* He agreed that the 
Tax Court’s own procedures were fair and highly efficient and would 
not be improved by introduction of the different processes required 
of administrative agencies. He would have solved the problem, he 
said, by amending the Administrative Procedure Act to provide spe- 
cifically that it had no applicability to the Tax Court. Surprisingly 
enough, therefore, the Congressman’s solution in the two areas in 
which the status of the Tax Court had caused confusion was special 
legislation to make clear that the Court was to be treated in those 
respects as a court rather than as an agency. Why, then, did he 
oppose legislation that would, once and for all, recognize the Court 
as a part of the judiciary? It seems clear that his real concern was 
that accountants would no longer be admitted to practice before the 
Tax Court. This fear the Congressman made explicit by referring 
to the proposed legislation as the product of “a pressure campaign 


10 Hearing. a note 7, at 47-51. 
S480 


12 320 ous 1943). The Dobson holding that decisions of the Tax 
Court were entitled to greater immunity from appellate review than decisions 
of the re Federal courts was reversed by 62 Strat. 991 (1948) which 
amended Int. Rev. Code of 1939, § 1141 (a) to provide that courts of appeals 
were to review Tax Court decisions “in the same manner and to the same 
extent as decisions of the district courts in civil actions vee without a jury.” 
The same provision is now in Int. Rev. Cope or 1954, § 7: 

12 See ¢.g., Lincoln Electric v. Commissioner, 162 F.2d P (6th Cir. sy) ; 
Dawson v. Commissioner, 163 F.2d 664 (6th Cir. 1947); contra Anderson 
Commissioner, 164 F.2d 870 (7th Cir. 1947); Kennedy v. Commissioner, 170 
F.2d 197 (9th Cir. 1948). 
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which boldly proposes that a lawyers’ court be established to replace 
the Tax Court”; he claimed that if the legislation were passed, 
every taxpayer would have to retain a lawyer.”* 

All of the blame for the present anomalous position of the Tax 
Court does not, however, fall upon the champions of the accountants ; 
the lawyers’ side of the representation question also played a part. In 
1942 when legislation changing the name of the Board of Tax Appeals 
was under consideration, Attorney General Biddle advised the Secre- 
tary of the Treasury as follows: 


Although I believe the Board of Tax Appeals should be continued 
in its present status, I do want to point out that its constitution 
as a Federal court would involve a change in the representation 
of the Government before that body. Under existing statutes 
and Executive Order No. 6166 the function of representing the 
Government in any United States court is vested in the Depart- 
ment of Justice. In the interest of a unified control over the 
Government’s litigation in such courts, all Attorneys General 
have consistently opposed any suggestion that this power be 
lodged elsewhere. As chief law officer of the Government I feel 
that I must urge before the appropriate committees of Congress 
that the handling of tax litigation before the proposed court be 
a responsibility of this Department,** 


Whether this position of the Attorney General was a factor in the 
decision by Congress to retain the Tax Court in the executive branch 
is matter of speculation. It does seem, however, that he went out 
of his way to make the Department’s position known not only to the 
Secretary of the Treasury, but to both the Chairman of the Senate 
Finance Committee and the Chairman of the House Ways and Means 
Committee in separate letters.° It may be that the recipients of these 
letters determined that (a) the Government would be best repre- 
sented in the tax tribunal by the specialized Internal Revenue legal 
staff, (b) such representation would be impossible if the tribunal were 
to be made a court, and (c) for this reason the Tax Court should 
remain in the executive branch. Of course, the weakness in such 
reasoning is that, whatever the Attorney General may say, there is 
no hard and fast principle which would necessarily exclude Internal 
Revenue lawyers from the regular Federal courts. 

The report of the Commission quite wisely does not concern itself 
with the question of representation before the Court. The Task Force 
did examine the problem in some detail and its report discussed it 


13 Hearings, supra note 7, at 50. 


14 Hearings before the Senate Committee on Finance on H.R. 7378, 77th 
Cong., 2d Sess. 2298 (1942). 


15 Id. at 2297, 2299. 
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in a most intelligent manner.** The conclusion was that, for the 
Government, counsel from within the Internal Revenue Service should 
continue to handle Tax Court litigation after the Court had been 
accorded judicial status. This would appear to be the sensible and 
practical way of resolving that question. In the first place, there is 
in existence in the office of the Chief Counsel to the Commissioner 
of Internal Revenue a trained corps of attorneys who are experienced 
in the trial of tax cases. More important, at least for the long term, 
is the fact that the Commissioner is involved in so much litigation, 
the outcome of which is of vital importance in the administration of 
the, Service, that he should have his own counsel, at least through 
the trial stage. The trial, compromise, settlement or dismissal of tax 
causes have but limited significance beyond the administration of the 
Internal Revenue laws, and such administration is, of course, the 
prime responsibility of the Commissioner. The Department of Jus- 
tice, on the other hand, already has responsibility for representing 
the United States on appeals from Tax Court decisions. That ap- 
pellate responsibility would seem to give ample opportunity for the 
chief law officer of the Government to discharge his functions in mat- 
ters originating in the Tax Court. 

The question is by no means one-sided, however, and arguments 
could be made for having the Department of Justice handle all tax 
litigation even in the trial stage. But the resolution of this “jurisdic- 
tional dispute”. does not go to the merits of whether the Tax Court 
should be accorded judicial status. Other Federal agencies are rep- 
resented in court by their counsel in many situations where the justi- 
fication is no greater than in the case of the Commissioner of In- 
ternal Revenue.*7 It would seem, therefore, that resolution of the 
question of Government representation should be approached as an 
entirely separate matter and should not be tied in in any way with 
the status of the Tax Court. The question should be determined 
solely upon the basis of which type of representation will best protect 
the interests of the Government as a whole. Whatever the solution, 
the problem itself should not be permitted to interfere with the long 
overdue recognition of the Tax Court’s judicial character. 


16 COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERN- 
MENT, TASK Force Report oN LEGAL SERVICES AND Procepure 316-17 (1955) 
(hereinafter referred to as Task Force Report). 

17 Traditionally quasi-judicial. agencies seeking enforcement of their orders 
in the United States courts of appeals (e.g., the NLRB, FTC, etc) and public 
corporations (such as the RFC, TVA, etc.) have been represented by their 
own counsel in the first instance, and in some instances even the Executive 
Departments have been similarly represented (e.g., the Wage and Hour Division 
of the Department of Labor represents itself in injunction and back-damage 
suits under the Fair Labor Standards Act). The Department of Justice, it is 
understood, has responsibility for all appeals involving the United States. 
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The question of taxpayer representation before the Tax Court is 
but one facet of the perennial question of whether, and to what ex- 
tent, non-lawyers, mainly accountants, shall be permitted to act in 
tax matters. Detailed statistics in the report of the Task Force dis- 
close that this “problem”, so far as the Tax Court is concerned, is 
hardly a serious one. The number of non-attorneys appearing be- 
fore the Tax Court in recent years appears to be about two per cent 
of the total number of practitioners appearing in a representative 
capacity during that period. At the very minimum, however, as the 
Task Force recommends, if the Tax Court is to be given judicial 
status, all those now qualified to practice before it—-whether attorneys 
or not—should be admitted to practice before the successor court.'* 
The court itself should then be authorized to determine its own rules 
for qualification of new practitioners. Whatever rules the Court might 
adopt—whether non-lawyers are to be admitted or not—it is per- 
fectly clear that no one would be better qualified to determine the 
proper qualifications for practice than the Court itself.1® If the judges 
cannot be trusted to make a fair decision on this question of repre- 
sentation, how can they be expected to decide fairly the much more 
important problems that daily come before them. In any event, it 
would be most unseemly for members of the Bar to use the pro- 
posed designation of the Tax Court as a judicial body as justification 


for barring others from practice before that Court. Likewise, non- 
lawyers engaged in the tax field should not oppose’ recognition of 
the Court’s judicial status for fear that such recognition might 
jeopardize their right to appear before the Court. In short, the ques- 
tion of representation of litigants before the Tax Court is not basic; 
it does not go to the substance of the Court’s work, and it is not 
pertinent to the place in the Government that the Court should enjoy. 


The Advantages of Recognizing the Court as a Judicial Body 


As the testimony of the eminent Circuit Judges quoted above bears 
witness, the Tax Court is, and always has been, a court, notwithstand- 
ing its official designation as an executive agency. According it 
recognition as a court and placing it officially in the judicial branch 


18In the previous hearings in 1948 and 1949 the passage of legislation to 
provide such “grandfather” rights was vigorously opposed by judges and law- 
yers as an invasion by the Congress of the inherent right of the Judiciary to 
determine its own rules of practice and procedure. See e.g., Senate Hearings, 
supra note 6, at 29, 175. Under the circumstances such a provision would seem 
well suited to facilitate the Court’s transfer to the Judiciary and hardly a 
serious detraction from its independence. 

19 Traditionally Federal Courts have determined who shall be eligible to 
practice before them pursuant to 62 Strat. 961 (1948), 28 U.S.C. § 2071 (1952), 
which authorizes all courts to prescribe rules of practice, 
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of the Government can hardly be expected, therefore, to make its 
performance any more judicial. 

Nonetheless, the law should be changed to accord the Tax Court 
the full measure of judicial stature and dignity which it deserves. At 
the outset an act of legitimation would increase public confidence in 
the tribunal. To some, appearance is as important as substance. Some 
taxpayers—and their counsel—cannot forget that the Tax Court 
originated in the womb of the Internal Revenue Service, then the 
Bureau. It was for a short time a division of the Service. For 
many years it was ambiguously called the “Board of Tax Appeals.” 
It still, in some vague way, is attached to the Executive which, in 
the case of taxpayers, means the Treasury Department. Until the 
umbilical cord is unequivocally severed, there will be some basis 
for refusing to accept the Court as a judicial body. That the Court’s 
performance makes such refusal unwarranted is, unfortunately, not 
the whole answer. The Court must not only do justice—as it does; 
it should also be free of any label which might suggest that one liti- 
gant—the Commissioner of Internal Revenue—enjoys an advantage 
before it. 

Removal of the Tax Court from the Executive Branch would 
have a further salutary effect: it could then be serviced by the Ad- 
ministrative Office of the United States Courts.*° If there is merit 
in having a central administrative office to facilitate the work of the 
courts, certainly the services of that office should be available to this 
Court. The Tax Court, to a greater extent than any other present- 
day court, rides circuit in the old tradition. It holds sessions at 
least once, and sometimes twice, a year in more than fifty cities 
throughout the country.2*_ The mere matter of arranging for court- 
rooms is a disconcerting and unjudicial function which the Admini- 
strative Office is well equipped to perform for the Court. That office 
could also relieve the Court and its judges of the tedious task of 
putting in an annual appearance on Capitol Hill to ask for its regular 
appropriation. 

Finally, there are continuing annoyances, some petty and some 
large, that arise to plague the Court and its members by reason of 
its present ambiguous status. Two such questions have already been 
referred to—the scope of review while the Dobson case was law, and 
the applicability of the Administrative Procedure Act to the Court. 


20 This office is provided for in 62 Stat. 913-915 (1948), 28 U.S.C. §§ 601- 
610 (1952). 

21 See the testimony of Chief Judge Murdock for an interesting and infor- 
mative account of the current work of the Tax Court. Hearings before 
$92 509 C1986)" the House Committee on Appropriations, 84th Cong., 2d Sess, 

92- ( : 
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The former has been solved but the latter, while dormant, has not 
been definitely settled. Another such problem arose in a recent case 
in which the taxpayer contended that the doctrine of collateral 
estoppel had no application to proceedings in the Tax Court because 
it is an executive agency; the issue was finally resolved only when 
the Supreme Court denied the taxpayer’s petition for certiorari.” 
At the 1948 Hearings, then Presiding Judge Bolon B. Turner stated 
the general problem as follows: 


The suggestion has been made that there is no necessity, no need, 
for the Tax Court’s staying in H. R. 3214, and going into judici- 
ary, in that everything that has been suggested as a reason for 
its going in; that is, really, the real difficulties encountered, such 
as the Administrative Procedure Act and so forth, the Dobson 
rule, and so on, can be cleared up in other ways by specific 
legislation. 

As to those illustrations and any other single illustrations that 
might be suggested, I would not say that that is not so, but I 
do say that those things are illustrative of the things that this 
tribunal, an independent agency in the executive branch of the 
Government, charged only with judicial function, being in its 
present status being neither fish nor fowl, is constantly confronted 
with from year to year in general legislation relating to regu- 
latory, investigatory, policy-making agencies in the executive 
branch of the Government. 

We have constantly to be on the watch. We have to wade 
through lots of matters that pertain to us not at all, and we have 
constantly to be on the watch to see whether or not we are 
affected. 

We think that we ought to be relieved of those burdens. It is in 
the interest of the Government. It is in the interest of the tax- 
payer. It is in the interest of the public to have us relieved 
of those things so we will not be bothered with things that do 
not pertain to us.”* 


None of these questions and uncertainties may individually be too 
important or time-consuming. The point is, however, that there is 
no reason to tolerate them; the Court’s status can be made clear 
beyond doubt, and they can all be eliminated. 


A Legislative or Constitutional Court 


What character of judicial body should the Tax Court be—a 
legislative court or a constitutional court? The Commission’s conclu- 
sion is that it should “be a legislative court comparable to the United 
States Court of Claims.” ** Several months before the Report was 

22 Fairmount Aluminum 


Co. v. Commissioner, 222 F.2d-622 (4th Cir. 1955), 
cert. denied, 350 U.S. 605 (1955). 


23 Senate Hearings, supra note 6, at 295. 
24 ComMISSION 86. 
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submitted, however, the Court of Claims, by act of Congress, was 
designated a constitutional court within the meaning of Article III 
of the Constitution.” It has been suggested that this designation is 
not fully effective and that for at least some purposes the Court of 
Claims remains a legislative court.2° Nonetheless, until the Supreme 
Court decides to the contrary, the Court of Claims must be considered 
a constitutional court, and a question then arises as to which status— 
legislative or constitutional—the Tax Court should enjoy. 

So far as the nature of its work is concerned, there is little question 
but that the Tax Court does the work of a constitutional court. It 
does not perform any advisory functions comparable to those of the 
Court of Claims." It is true that it operates only in a specialized 
area of the law but, nonetheless, all of the matters that come before 
it are indisputably “cases or controversies” within the meaning of 
Article III and its judgments are final and not subject to executive 
review.”® 

Perhaps the principal practical significance of the Court being a 
legislative rather than a constitutional court has to do with the tenure 
and pay of the judges. As presently constituted, the judges of the Tax 
Court are appointed by the President, with the advice and consent 
of the Senate, for terms of twelve years. They may be removed by 
the President, after notice and opportunity for public hearing, “for 


inefficiency, neglect of duty, or malfeasance in office but for no other 
cause”*®, and their salaries may be reduced if the Congress so de- 
sires.*° In the early years of the Court’s history and that of its 
predecessor, the Board of Tax Appeals, there may have been some 
feeling in Congress that the Tax Court should not be entirely inde- 


2567 Strat. 226 (1953), 28 U.S.C. § 171 (Supp. 1955). 

26 Note, The Constitutional Status of the Court of Claims, 68 Harv. L. Rev. 
527 (1955). The suggestion is that the “congressional reference advisory juris- 
diction of the Court of Claims,” which has been exercised since the 1953 
legislation (note 25, supra) was passed, is inconsistent with the Court’s Article 
III status as declared by Congress. 

27 Ibid. 

28 The Emergency Court of Appeals established in World War II to handle 
price control matters (56 Strat. 32 (1943) ) was unquestionably an Article III 
coat A its specialized jurisdiction. See Lockerty v. Phillips, 319 U.S. 

29 Int. Rev. Cope or 1954, § 7443 (f). These criteria of removal are copied 
almost verbatim from the provision with respect to removal of officials in the 
Interstate Commerce Act (1887, 24 Stat. 383, 49 U.S.C. § 11, 1952) which have 
been applied to several other administrative agencies. They were enacted to 
govern the terms of the members of the Board of Tax Appeals in 1926 and 
have remained unchanged. The tenure of judges appointed to both constitu- 
tional and legislative courts is “during good behavior.” See e.g., for district 
judges; 28 U.S.C. § 134 (1952); for judges of the Court of Claims, 28 U.S.C. 
§ 173 (1952); for judges of the Customs Court, 28 U.S.C. § 252 (1952). 

30 See Williams v. United States, 289 U.S. 553 (1933), holding that Congress 
might constitutionally reduce the salaries of the judges of the Court of Claims, 
then a “legislative” Court. 
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pendent of the President as judges are, once they are appointed. 
One wonders, however, whether the limitation on the term of office 
and the provision for removal were not largely a protection against 
vague possibilities of abuse that have not in fact materialized. It is 
true that other officials in the Executive Branch do not have lifetime 
tenure or constitutionally guaranteed salaries, and it would perhaps 
have been anomalous for these so-called members of the Executive 
Branch to have been given such protections. In practice, however, 
it is abundantly clear that the salaries may as well have been guaran- 
teed and the term of office may as well have been for life, rather than 
for twelve years. The removal power has gone unexercised, and 
over the administrations of five Presidents appointments to the Court 
and its predecessor, the Board of Tax Appeals, have been singularly 
free from partisan politics.** 

In short, if the Tax Court is to be assigned by Congress its rightful 
place in the judiciary, there is no valid reason why it should not be 
designated as a constitutional court and its judges given permanent 
salaries and lifetime tenure, subject only to removal by impeachment.** 
If there originally existed some basis for the limited tenure accorded 
the judges of the Court and the rather broader power of removal to 
which they were made subject, those reasons have long disappeared. 
To fail to place the Court on the same footing with other courts 
would imply a stigma which might render its work less effective and 
make appointment to the Court less attractive to qualified people. 
The relationship between the citizen and the Federal Government in 
the area of taxes is of extreme importance to the continued effective- 
ness of our Government.** Tax collection is neither simple nor pain- 
less; the task is so complex that inevitably, and under the best of 
conditions, there will be errors and even abuse. The citizen deserves 


81It has been the regular Presidential practice to reappoint incumbent judges 
to the Tax Court upon the expiration of their terms, regardless of their political 
affiliations, unless a particular incumbent is over the retirement age or does 
not wish an additional term on the Court. Thus John E. Murdock, tse yo 
Chief Judge, was originally appointed by President Coolidge in 1926 and has 
been reappointed by Presidents Hoover (1932), Roosevelt (1944), and Eisen- 
hower (1956); another Coolidge appointee, Charles R. Arundell, was re- 
appointed by Roosevelt (1938) and Truman (1950) ; and Eugene Black, o origin- 
ally appointed by Hoover (1929) was reappointed by Roosevelt (1944). 


32 Whatever method it selects to remove the Tax Court from the Executive 
Branch, the Congress must decide a number of questions not discussed here. 
For example, should the Court be given the power to enforce its own sub- 
poenas by imposing judgments of contempt; should the Court be empowered 
to grant refunds or hear counterclaims? Such questions should be readily 
resolved once the basic decision is made. 


83 Mr. Justice Jackson, speaking for an unanimous court, said in Dobson v. 
Commissioner, 320 U.S. 490, 494-95 ( 1943) : “No other ‘etastn of the law 
touches human activities at so many points.” 
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judicial determination and protection by a court that is in every 
respect a part of the judicial branch of the Government. 


THE ProposeD ADMINISTRATIVE COURT 


While the Commission’s basic conclusion thus makes admirable 
sense and should be implemented, much less can be said for the 
method by which it would recognize the judicial character of the 
Tax Court. It has recommended that Congress establish an Ad- 
ministrative Court with three sections—a Trade Section and a Labor 
Section, whose jurisdiction and functions are beyond the scope of 
this comment, and a Tax Section which would have the jurisdiction 
now vested in the Tax Court.** Two members of the Commission, 
Mr. Chet Holifield and Mr. James A. Farley, did not join in this 
recommendation although both agreed that the Tax Court should be 
transferred from the Executive to the Judiciary. The views of Mr. 
Holifield, which are set forth only in summary form, appear to be 
very much along the lines expressed in this comment.** 

The Commission conceives of the Administrative Court as some- 
thing of a “half-way house” between an administrative agency and a 
court of general jurisdiction. The thought is that there are certain 
judicial functions now performed by administrative agencies which 
cannot be “readily imposed” upon courts of general jurisdiction but 
which should be removed from administrative control and placed in 
an Administrative Court. Once established, such a court, the Com- 
mission suggests, could be entrusted from time to time with additional 
adjudicatory functions in other special areas, and it is intended that 
the functions entrusted to the Administrative Court will ultimately 
be passed on to courts of general jurisdiction. Thus the Commission 
describes the proposed Court “as an intermediate stage in the evolu- 
tion of administrative adjudication and the transfer of judicial au- 
thority from the agencies to courts of general jurisdiction.” ** 


84 Two bills which would generally implement the recommendations of the 
Hoover Commission have been introduced in the present Congress; H.R. 6114 
provides for an Administrative Court with Tax, Trade and Immigration Sec- 
tions; H.R. 7422 provides for an Administrative Court with Tax, Trade and 
Labor Sections. S. 488 introduced by Senator Eastland provides for an Ad- 
ministrative Court which would not have tax jurisdiction. There have been 
no hearings on any of these proposals. 

85 Commission Report 97, 111. The American Bar Association, at the 1956 
Mid-Year Meeting of the House of Delegates, resolved to recommend to the 
Congress that the Tax Court be removed from the executive to the judicial 
branch of the government as a court of original jurisdiction and that this result 
be achieved by amendment of Title 28 of the United States Code. In effect the 
Bar Association rejected the proposal that the Tax Court be constituted as a 
section of an Administrative Court but reaffirmed its earlier position that the 
Court should be a part of the judicial branch. 

86 Jd. at 87. 
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An essential element in the conception is the versatility of the 
judges who will serve on the Court. When the workload eases in 
the Trade Section, the judges of that Section are to be assigned by 
the Chief Judge to take up the slack on the tax docket; if and when 
the Labor judges have a spare week, they are to be assigned to Trade 
cases, or Immigration controversies, or such other adjudicatory func- 
tions as may be assigned to the Court.** 

The concept of an Administrative Court as envisaged by the 
Commission calls for a few general observations. Such a court would, 
in the first place, have neither the broad approach and experience 
of a court of general jurisdiction nor the specialized personnel of an 
administrative agency. If there be justification for a specialized 
decision-making tribunal—be it an agency or a court—it is that the 
subject matter is novel or complex and requires a full-time panel 
of expert triers of fact and law. Yet the Judges of the Administrative 
Court would be forced to devote their energies at the outset to 
mastering not one field but three, and in days to come an even greater 
number of specialties might be required. The litigant before the 
Court, therefore, could count upon an expert to hear his case—but 
the expert might well be a specialist in some quite unrelated field. 
Such a tribunal would almost certainly degenerate into a second class 
court of miscellaneous jurisdiction. Its uncertain and ambiguous 
position in the judicial hierarchy would discourage acceptance of 
appointment by men of the highest calibre, and its performance would 
necessarily suffer. At the same time its work would be so conglo- 
merate as to render it unattractive to men skilled in and devoted to 
one of its special areas of jurisdiction. To be sure such a court 
would, as the Task Force says, constitute a “new” judicial body; 
but it is difficult to see how it would be a better one. 


Lack of Need for Change in Tax Court Procedure 


Whatever may be said, however, on behalf of an Administrative 
Court as an instrument for weaning judicial functions from established 
administrative agencies, the concept has no validity as applied to the 
work of the Tax Court. The Task Force Report lists the principal 
reforms that the establishment of the Administrative Court would 
bring about in agency practice,** but there is no mention of any abuse 
or alleged abuses in the performance of the Tax Court. The Task 


5t There is far from unanimous agreemen the members of the Com- 
mission and Task Force as to the areas of dj uication that could appropriately 
be assigned to an Administrative Court. As noted above, two members of — 
Commission demurred to the whole idea. The Task Force declined to 
mend a Labor Section ; avert enaihary véedtiheulelied Ga; tealiniatiea tintion 
Task Force Report 269, 280. 

38 Jd. at 239. 
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Force speaks of the undesirability of combining legislative, executive 
and judicial functions in a single instrumentality, and of the desir- 
ability of separating the prosecuting and deciding functions at the 
trial level. But neither of these generalizations can be applied to 
the Tax Court. That court performs solely judicial functions. It 
decides only such cases as taxpayers choose to bring before it, and 
it plays no part in negotiations for settlement or compromise, either 
before a case has been docketed with it or after it has been decided.*® 
The Task Force as much as concedes the inapplicability of such con- 
siderations to the Tax Court in its statement that “the Tax Court 
now exercises judicial responsibility independently of the Internal 
Revenue Service.* 

There is the suggestion in the report of the Task Force that the 
clerical staff of an Administrative Court could be considerably smaller 
in number than the aggregate staffs now employed in performing 
similar duties for the Tax Court and the agencies enforcing trade 
regulation laws. But support for this assertion is nowhere presented, 
and it would be extremely difficult to document. Moreover, the his- 
tory of consolidations in government agencies provides little hope 
that significant economies would be effected through merger of the 
Tax Court staff and those of other agencies. More than likely, 
existing staffs would be continued and a new supervisory layer 
inserted.** There is no indication that the Tax Court, which turns 
out a large volume of work and operates over a broad geographical 
area, is not now staffed efficiently, and it would be a hardy soul who 
would contend that greater efficiency could be attained by mixing 
its clerical staff with other staffs dealing with other areas of law 
which require quite different procedures. 

Perhaps there is inherent in the Commission’s recommendation 
the suggestion that the present Tax Court judges might be more 
efficiently utilized if Trade cases and Labor cases were added to their 
docket to make sure they did not want for work. But any such 
suggestion ignores the fact that all sixteen judges of the Tax Court, 
with the help of three retired judges, are presently just barely able 


39 The point has been argued that the docketing of cases with the Tax Court 
is often a step in the settlement of cases with the Commissioner of Internal 
Revenue. Hearings, supra note 7, at 21-29. And it is true that a high propor- 
tion of cases docketed are disposed of by settlement. Of some 72,000 cases 
docketed in the period, fiscal 1940 through fiscal 1955, approximately 48,000 
were disposed of by stipulation. ANNUAL ReEporT oF COMMISSIONER oF IN- 
TERNAL REVENUE FOR 1955 111 (1955). It should be remembered, however, 
that the Tax Court plays no greater part in such settlements than does the 
Federal District Court in the settlement of cases on its docket. 

40 Task Force Report 240. 

41 For an amusing but highly instructive discourse on the relationship between 
the work to be done by public agencies and the size of the staff to be assigned 
to such work, see Parkinson’s Law, The Economist, Nov. 19, 1955. 
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to keep abreast of the work they already have.** For the past several 
years the Court has been disposing of practically as many cases as 
have been newly filed with it during the year. But it has a backlog 
of some nine thousand cases and at times this backlog has been 
several thousand more.** With such a work load it is difficult to see 
how any of the Tax judges could be spared to consider Labor or 
Trade cases. 

It also appears that, in the eyes of the Task Force at least, the 
provision for Commissioners to conduct the actual hearings of cases 
is an important element in the recommendation that an Administrative 
Court be established. The Tax Court, however, already has full 
authority to appoint such Commissioners.“ In practice it has made 
little use of this authority, and for the most part evidence has been 
taken by the individual judges who ultimately render the decision. 
Perhaps the thought is that the judges of the Tax Court now spend 
too much of their time listening to evidence and that Commissioners 
should relieve the judges of this function so that the latter can spend 
their time resolving questions of law both in the tax field and in the 
other areas to be committed to the Administrative Court. But the 
traditional insistence of the judges of the Tax Court that the evidence 
should be heard by the man who renders the ultimate decision has 
been of front-rank importance in making the Court the highly re- 
spected institution that it is. To require the Court now to abandon 
these high standards of judicial procedure by forcing it to fall back 
on Commissioner-hearings would seem to be a step in the wrong 
direction. 

In theory the proposed Administrative Court is intended to serve 
as a means of assuring specialized and expert decisions at the trial 
level, and at the same time protecting private rights in a manner 
ordinarily associated only with the judicial process. But the Tax 
Court is specialized and expert, and already provides adequate safe- 
guards of private rights. Its rules are patterned after the Federal 


42 See testimony of Chief Judge Murdock, Hearings, supra note 21. 

43 An appreciation of the current work load carried by the Court can be had 
from the following summary of its docket taken from the Annual Report of 
the Commissioner of Internal Revenue for 1955: 

Amount in Dispute 
No. Deficiency Over- 
Status of cases in tax Penalty Payment 
(1) (2) (3) (4) 
Pending July 1, 1954 9,798 $638,914 $119,326 $951,572 
Filed or reopened during 

year 4,639. 242,641 44,894 292,653 
Disposed of during year ... 5,194 164,177 
Pending June 30, 1955 .... 9,243 1,080,048 


(In thousands of dollars.) 
44 Int. Rev. Cope or 1954, § 7456 (c). 
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Rules of Civil Procedure; its judges are completely separate from 
the Internal Revenue Service; and the Court itself plays no part in 
determining Treasury policy with respect to tax-administration or 
prosecution. Neither the Court nor the taxpayers, therefore, would 
gain from an absorption of the Tax Court into the Administrative 
Court, and there is a real danger that both would lose. 


The Tax Court’s Work Might Suffer From Absorption 
Into an Administrative Court 


The most serious objection to the absorption of the Tax Court 
into an Administrative Court, however, is not that such a move would 
be an uncalled for and upsetting change in an institution that is 
presently functioning very well indeed ; the far more serious objection 
is that such an absorption would threaten the very foundations of the 
Court’s great effectiveness. In the first place, the quality and compe- 
tence of the judges might suffer materially. Today, to be a judge 
in the Tax Court is to hold an honored and important position. 
Those who have achieved proficiency in the intricacies of the tax 
law regard service on the Court as a most rewarding and challenging 
opportunity. Not a small factor in the willingness of competent men 
to serve on the Court is their familiarity with, and deep interest in, 
the Court’s work. Likewise, the taxpayers’ confidence in the Court 
may be attributed in no small measure to the realization that their 
cases will be heard by a judge and reviewed by a court well versed 
in the complexities of the subject matter. It might be argued that 
there is no need for specialized courts of any kind—that all contro- 
versies should come before courts of general jurisdiction—but that 
bridge was crossed long ago, and not even the Commission has 
suggested the abolition of special courts. 

The Tax Court, it might also be observed, occupies a unique 
position even among courts or agencies of special jurisdiction. Liti- 
gants before the Court are not required by law to submit their 
disputes with the Government to the Court.*® The taxpayer against 
whom a deficiency is assessed by the Internal Revenue Service may 
always pay his tax and pursue his remedy either in the Court of 
Claims or in the District Courts. The mere fact, therefore, that 
almost five thousand cases are voluntarily docketed with the Tax 


* This is not true with respect to two quite limited areas in which the Court 
exercises review jurisdiction. Claims for refund of excess profits taxes may be 
filed only with the Court after they have been rejected by the officials of the 
Internal Revenue Service (Int. Rev. Code of _ § 732) and sole oe 
to review renegotiation decisions of the executive agencies is lodged with the 
Court. 65 Stat. 21 (1951), 50 U.S.C. § i218 (1952). These two types of 
cases comprise but a small part of the Court’s work, and in the main the 
taxpayer has the p oi as to whether he will submit his case to the Court. 
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Court annually is strong evidence that the public believes that the 
Court serves a useful purpose in our judicial system.“* One may 
grant that inability or unwillingness to pay the deficiency may account 
for some portion of the Tax Court’s business; but this factor alone— 
especially with six per cent interest running on the deficiency—would 
certainly not keep the Court occupied for long if it were to lose its 
reputation for competence and fairness. The Tax Court is unique, 
therefore, in that unlike other agencies its processes are invoked not 
because of a requirement imposed by Congress but because taxpayers 
have chosen, and continue to choose, to submit their cases to it for 
decision. 

If we are to have specialized courts—and experience seems clearly 
to warrant their continuance in the tax field—the principal utility 
of such courts derives from the fact that they are presided over by 
real specialists. If the judges of the Tax Court, however, must serve 
on call in other assorted areas of the law, and if tax disputes are to 
be decided, as the need arises, by Immigration authorities or Food 
and Drug specialists, the character of the Tax Court may well be 
irretrievably altered. 

It may be suggested that the absorption of the Tax Court into an 
Administrative Court would cause but slight change in the former’s 
way of life; that for the most part the members of the Tax Section 
would hear only tax cases; and that most tax cases would be heard 
by members of that Section. But if so, why authorize the absorption? 
Why create doubts in the Court and the litigants as to how the 
business of the Court will be handled? Why authorize a Chief Judge 
to assign tax judges to labor cases if it is not intended that the 
authority be utilized? Authority once bestowed, history shows, is 
rarely left unexercised. 

The Commission’s proposal to re-constitute the Tax Court as a 
section of an Administrative Court appears to reflect what might be 
called an organization chart approach to the business of Government. 
Certainly the Tax Court does look out of place in any chart of the 
Executive Branch of the Government. Separation of powers being 
a basic postulate of our form of government, removal of all judicial 
functions from the Executive is a worthy objective. An Administra- 
tive Court to bridge the gap between agencies and courts has a certain 
logical appeal, and it may work very well indeed for some agencies 


46 It would appear that almost eighty per cent of the tax controversies that 
go to Court are filed in the Tax Court. During fiscal 1955, ¢ there were docketed 
in the Tax Court 4639 cases involving a total of about "$580,000 : 

Court of Claims and in the District Courts t hout 
filed 1017 cases involving a total of about ‘S84, ,000. 
CoMMISSIONER OF INTERNAL REVENUE FoR 1955 113, 114 1955). 
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and with respect to some functions. But the trouble is that the Tax 
Court is not a misplaced block on an organization chart; it is a living 
institution that has performed and is performing its assigned tasks 
in a highly creditable manner. It works, and it works well. In 
Dobson v. Commissioner, the Supreme Court passed the following 
judgment on the quality of its performance: 


The court is independent, and its neutrality is not clouded by 
prosecuting duties. Its procedures assure fair hearings. Its 
deliberations are evidenced by careful opinions. All guides to 
judgment available to judges are habitually consulted and re- 
spected. It has established a tradition of freedom from bias 
and. pressures. It deals with a subject that is highly specialized 
and so complex as to be the despair of judges. It is relatively 
better staffed for its task than is the judiciary. Its members 
not infrequently bring to their task long legislative or administra- 
tive experience in their subject. The volume of tax matters 
flowing through the Tax Court keeps its members abreast of 
changing statutes, regulations, and Bureau practices, informed 
as to the background of controversies and aware of the impact 
of their decisions on both Treasury and taxpayer. Individual 
cases are disposed of wholly on records publicly made, in adver- 
sary proceedings, and the court has no responsibility for previous 
handling.” 


It would appear that the Commission in its zeal for a tidy organization 


chart has failed to heed Justice Holmes’ warning that “a page of 
history is worth a volume of logic.” * 


CoNCLUSION 


The Tax Court, if it is to be judged by its performance, requires 
no substantial change; its independence and judicial character are 
well established ; it is not in need of reforming. It deserves, however, 
to be accorded full recognition as a Court, and to be relieved of the 
procedural uncertainties and annoyances arising out of its ambiguous 
position as an agency of the executive branch of the Government. 
It should, by act of Congress, be designated a constitutional court 
and be allowed to retain substantially its present jurisdiction. But if 
the price of such recognition is absorption into an Administrative 
Court, such as that proposed by the Commission, it would be better 
that the Court remain as it is. It has, notwithstanding that it is 
legally an agency of the executive branch, achieved judicial status de 
facto. Were it to be accorded such status de jure as a section of an 
Administrative Court, it might well lose its essential character as a tax 
court. 


47 320 U.S. at 498-99. 
48 New York Trust Co. v. Eisner, 256 U.S. 345, 349 (1921). 





THE CASE AGAINST THE TRADE REGULATION SEC- 
TION OF THE PROPOSED ADMINISTRATIVE COURT 


ROBERT E. FREER * 


The Federal Trade Commission Act of 1914 established the sec- 
ond of the nation’s great regulatory commissions. It was empowered 
to investigate and to issue “cease and desist” orders against concerns 
engaged in “unfair methods of competition.” Despite a long history 
of exemplary service by the Commission, the second Hoover Com- 
mission proposes to reduce it to a mere shell by transferring its 
adjudicatory functions to a trade regulation section of an Adminis- 
trative Court. This article will attempt to evaluate this proposal 
in light of the Commission’s historical origin and performance record. 


HistoricaL BACKGROUND 


Although the establishment of such a Commission had been urged 
by the President, by consumer groups, by small businessmen, by many 
prominent individuals and in the 1912 platforms of all three of the 
political parties then existing, the creation of the Federal Trade Com- 
mission in 1914 was not accomplished without great opposition in 
Congress. Section 5 of the Act was the center of controversy.? The 


basic argument used in opposition was that to confer a power of adju- 
dication upon an administrative agency is improper. The early de- 
mise of the Commission on:the basis of unconstitutionality was confi- 
dently predicted on the floor of the Senate. 

The proponents of the measure countered this violent opposition 
by arguing that ordinary court procedures were almost totally inef- 
fective to protect the public from unfair methods of competition,‘ 


*A.B.; LL.B; LL.M. Sometime Professor of Law; Former Chairman of 
the Federal Trade Commniation Trustee of George Washington University ; 
Washington, D.C. lawy 

138 Srat. 717 (1914), as amended, 15 U.S.C. § 41 (1952). ay! 

2 This section as amended in 1938 provides, “Unfair methods of competition 
in commerce, and unfair or deceptive acts or practices in commerce,.are here- 
by declared unlawful.” The section provides also for complaints by the Com- 
mission, for hearing, for the issuance of cease and desist orders and for court 
review of such orders. 

- See men of Senators Sutherland and Brandegee, 51 Conc. Rec. 12928, 
13103 (1914) 

*“Tt loses sight of the thoroughly established principle that the private right 
of action in such cases is not based upon fraud or imposition upon the public, 
but is maintained solely for the protection of the property rights of complain- 
ant. . . . It is doubtless morally wrong and improper to impose upon the 
public by the sale of spurious goods, but this does not give rise to a private 
right of action unless the property rights of the plaintiff are ey invaded. 
There are many wrongs which can only be righted through public Prosecu- 
tion, and. for which the legislature and not the courts, must provide a r 
American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. OBI, 285 (6th Cit 
1900). See also India Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 

U.S. 598 (1888). 


[ 637 ] 
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that, in the words of President Wilson, something more than “the 
menace of legal process” was necessary for the guidance of business- 
men,® that an administrative agency, unlike a court, could terminate 
unfair trade practices in their incipiency*® and thus prevent injury to 
the consuming and business public before a “cause of action” in the 
traditional legal sense had matured, and that administrative treatment 
of unfair practices would result in elimination of such practices in 
considerably less time, and at considerably less expense than was in- 
volved in court litigation. The broad legislative purpose is perhaps 
best outlined in the Senate Report: 


[T]he committee has aimed to provide a body which will have 
sufficient power ancillary to the Department of Justice to aid 
materially and practically in the enforcement of the Sherman 
law and to aid the business public as well, and, incidentally, to 
build up a comprehensive body of information for the use and 
advantage of the Government and the business world. Its sub- 
sequent recommendations to Congress will be fortified with 
actual knowledge of practical conditions, both from the point 
of view of business desirability and economic tendency, and will 
furnish to Congress an analysis of conditions that will give other 
and further legislation the certainty and security of foundation 
commensurate with the vast interests of the public and of the 
business world which are at stake.” 


THe WorkK oF THE COMMISSION 


Since 1914, the Federal Trade Commission has issued a total of 
4,761 orders to cease and desist; since 1925, it has approved 8,737 
informal stipulations whereby parties believed by the Commission 
to be engaged in unfair practices agreed formally to terminate such 
practices; in countless thousands of other cases technical violations 
of law and those lacking sufficient public interest to justify formal 
handling have been voluntarily terminated with assurance to the 
Commission that they would not be resumed. In addition, the inves- 
tigatory processes of the Commission have served as a strong deter- 
rent against unfair practices and have been a fruitful source of infor- 


5 Message to Congress by Woodrow Wilson, January 21, 1914. 

6“A major organs of of that Act, as we have frequently tae was wh enable 
the Commission to restrain practices as ‘unfair’ which, al not yet 
having grown into Sherman dimensions would, most uly so if left 
unrestrained.” FTC v. Cement Institute, 333 U.S. 683, 708 ( 

7S. Rep. i 597, 634 Cong., 2d Sess. 10 (1914). This piven ae of legisla- 
wh ag : was reaffirmed by ‘the Supreme Court in 1948 1948: Roem oe 
ps ct’s ive history s a strong congressional purpose not 
continue sieasien a the Sherman Act by the Department of Justice and 
thon total Guacict operas but clan te enpgtenmnt Ghat Sotsronmset 
the new Trade Commission.” FTC v. Cement Insti- 
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mation for the Congress, the Attorney General, the courts, the Presi- 
dent and the public.® 

Industry-wide investigations by the Commission have provided the 
basis for much remedial legislation; the Packers and Stockyards Act, 
the Federal Power Act, the Natural Gas Act, the Public Utility Hold- 
ing Company Act, and the Securities Act being numbered among the 
legislative enactments which have followed investigations and reports 
to Congress by the Federal Trade Commission.* In addition to the 
important investigations which have focused the remedial light of 
publicity upon industry-wide unfair trade practices, the Commission 
has, in a long line of legal cases, developed consumer and business 
protection against monopolistic and unfair trade practices, and its 
efforts in this direction have had a beneficial effect upon every pocket- 
book in the Nation. 

In conducting this vast volume of work in the course of enforc- 
ing the several laws entrusted to it, the Commission has, from time 
to time, been subjected to criticism. In some instances, the criticisms 
have been authored by parties who have been ordered to cease from 
their unfair methods of competition or by their lawyers,”® and, as 
such, have been no serious cause for concern, for a regulatory agency 
firmly adhering to statutory functions manifestly cannot expect to find 
universal favor with those regulated. Another frequently recurring 
species of attack upon the Commission is that inspired by politics, and 
criticism from this source, upon analysis, is usually found to be in 
the nature of tongue-in-cheek political sniping, for the Commission 
is by a statute a bipartisan group.” 


THE Proposep ADMINISTRATIVE CouRT 


The very existence of the Federal Trade Commission is now threat- 
ened. This attack bears scrutiny because it is apparently neither in- 
spired by parties who have borne the brunt of adverse decisions by 
the Commission nor the product of partisan politics. While the Com- 
mission itself is not under attack it may perish in a general attack on 
the administrative process of which it is a part. 


838 Srar. 721, 722 (1914), as rey en U.S.C. §§ 46, 47 (1952). 
(1920) Srar. 159 (1921), a wuentod, 7 181 ty Fe a. 1063 


as amended, 16 952 $2 sé vf a 1938 
15 ee §717 (1952); y rat. Bi 7 3c % ’ 982) 
Srar. 74 (1953), as amended, 1 5 USL. § (i952) & Scud 446 (19385, 15 


10 Wilson, We the Accused, Saturday Evening Fost, Fea. 9h o> p. 20 and 
Simon, The Case Against the FTC, 19 U. Cart Rev 27 952). 

11 See references in Kintner, The Revitalized Federal Trade Commission: 
A Two-Year Evaluation, 30 N.Y.U.L. Rev. 1143, 1144 Wy Use). The FTC 
Act provides in section 1: “Not more than three of commissioners 
shall be members of the same political party. 
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The present attack emanates from two sources. The first is the 
Commission on Organization of the Executive Branch of the Govern- 
ment, more familiarly known as the Hoover Commission. In a Re- 
port on Legal Services and Procedure the Hoover Commission rec- 
ommended the establishment of an Administrative Court of the 
United States, with a number of sections, including a “Trade Section 
which should have the limited jurisdiction in the trade regulation 
field now vested in the Federal Trade Commission, the Interstate 
Commerce Commission, the Federal Communications Commission, 
the Civil Aeronautics Board, the Federal Reserve Board, the United 
States Tariff Commission, the Federal Power Commission, the De- 
partment of the Interior, and the Department of Agriculture.” * 

The Hoover Commission report was based almost entirely upon 
a subsequently published report of its Task Force on Legal Services 
and Procedure.** 

The second source of the present movement is a group within the 
organized bar. In a report of January 31, 1956, a Special Commit- 
tee on Legal Services and Procedure of the American Bar Associa- 
tion recommended that a specialized court be created with “limited 
jurisdiction in the trade practice field with respect to certain powers 
now vested in the Federal Trade Commission and in certain other 
agencies.” ** The recommendations of the Special Committee were 
approved by the House of Delegates of the American Bar Association 
at the mid-winter meeting held in February 1946. 


Effect of the Recommendations 


Insofar as impact upon the Federal Trade Commission is con- 
cerned, there is no serious difference between the recommendations 
of the full Hoover Commission and the recommendations of the 
American Bar Association. Although the Hoover Commission and 
the American Bar Association speak in terms of a “limited” ** trans- 
fer of functions from the Federal Trade Commission, both would 
remove from the Federal Trade Commission the authority under Sec- 
tion 5 of its organic act to terminate unfair methods of competition. 


12 COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE Gov- 
ERNMENT, REporT ON LecAL SERVICES AND ProcepuRE, Recommendation No. 
51, 87-88 (1955), hereinafter referred to as ComMMISSION Report. 

18 COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH oF THE GOVERN- 
MENT, TASK Force Report on L&écaL SERVICES AND Procepure. (1955), here- 
inafter referred to as TASK Force Report. Although the Task Force Report 
was prepared earlier, publication was, apparently for tactical reasons, delayed 
until after publication of the Hoover Commission Report. 

14 Report OF THE SPECIAL COMMITTEE ON LeGAL SERVICES AND PROCEDURE TO 
THE 1956 MipyveAR MEETING oF THE House or Dewecates 42 (1956), herein- 
after referred to as ABA Report. 


15 Comission Report 87; ABA Report 42. 
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The adoption of either proposal would virtually destroy the Federal 
Trade Commission. 

The Hoover Commission Task Force appears to have generated 
the notion (adopted by the Hoover Commission and the American 
Bar Association Special Committee) that the Commission’s basic 
power under Section 5 to terminate unfair methods of competition 
is incident to more important functions of the agency as basis for 
a conclusion that: “The Federal Trade Commission and other depart- 
ments and commissions charged with enforcement of the antitrust 
laws can more expeditiously perform their basic .responsibilities in 
the area of trade regulation if relieved of the burden of deciding indi- 
vidual formal cases.” Quite the contrary is true. If relieved of the 
“burden” of declaring unfair methods of competition unlawful by 
means of cease and desist orders, the continued existence of the 
Federal Trade Commission would be in jeopardy.’* 

The “limited jurisdiction in the trade regulation field now vested 
in the Federal Trade Commission” which these groups propose to 
transfer away from the Federal Trade Commission constitutes all 
the jurisdiction of the Federal Trade Commission under Section 5 of 
its organic act. The power to adjudicate under Section 5, to deter- 
mine whether or not a method of competition is “unfair” or “decep- 
tive” is the basic power from which all of the other actions of the 
Federal Trade Commission draw their vitality. When such authority 
is removed, the Commission is in effect dead. 

What authority would remain with the Federal Trade Commission 
under the Hoover Commission and American Bar Association recom- 
mendations is not clear. However, under the Task Force recom- 
mendations, the Commission would lose not only its adjudicative 
authority but also, by reason of a smooth piece of verbal legerde- 
main,’ its authority to prosecute complaints. While, under Section 


16 “The task force of the Commission on Organization (at page 254) con- 
cluded that creation of the Trade Section of the Administrative Court would 
not impair the work of the Federal Trade Commission. There may be a germ 
of truth in this statement, for it would not ‘impair’ our work, but would rather 
‘destroy’ it. . . . The task force concluded, ‘The Federal Trade Commission 
and other departments and commission charged with enforcement of the anti- 
trust laws can more expeditiously perform their basic responsibilities in the 
area of trade regulation if relieved of the burden of deciding individual formal 
cases.’ Whether or not this may be true as to the other agencies, it is cer-' 
tainly not true with respect to the Federal Trade Commission. - Our authority 
to declare unfair methods of competition unlawful by means of cease and. desist 
orders is our basic responsibility: Relieved of this ‘burden,’ there would be 
little reason for our continued existence.” Comments of the Federal Trade 
Commission regarding the recommendations contained in the Report on Legal 
Services and Procedure of the Commission on Organization of the Executive 
Branch of the Government, June 23, 1955. 

17 “In any proceeding before the Administrative Court, or any Section, divi- 
sion, or judge thereof, the United States shall be represented either by. the. 
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4 of the amendments to the Judicial Code, the Commission would 
have authority to file petitions in the Administrative Court, it is evi- 
dent that under Section 412 of the “Legal Services Act,” Commission 
cases before the Court would be presented and argued by the Attor- 
ney General,* for the appointment of the chief legal officer of the 
Federal Trade Commission is not made “pursuant to specific statu- 
tory authority” but rather under the general authority in section 2 of 
the Federal Trade Commission Act “to employ and fix the compensa- 
tion of such attorneys . . . as it may from time to time find neces- 
sary for the proper performance of its duties... . .” 

The adoption of the proposal for a transfer away from the Federal 
Trade Commission of its authority under Section 5 of the Federal 
Trade Commission Act and Section 11 ot the Clayton Act would 
relegate the Commission to the status of the “Bureau of Corporations” 
which existed prior to 1914 and its predecessor, the “Industrial 
Commission.” This backward step would be a serious blow to the 
people of this country and particularly to small businessmen through- 
out the land who have come to depend upon the Federal Trade Com- 
mission for protection against monopolistic practices. 

The worth of the Commission, as demonstrated in the past, and 
its vast, untested potential for greater future service makes partic- 
ularly alarming the fact that so many of the very fine people of un- 
questioned integrity who served on the Hoover Commission and on 
the Special Committee of the American Bar Association support the 
proposed Trade Regulation Court. No less alarming is the possi- 
bility that this undesirable change, which had its genesis in the legal 
profession, may by default be conceded to have the undivided support 
of the profession, for it appears that only one side of the picture has 
thus far been presented.”° 

The recommendation for the emasculation of the Federal Trade 
Commission is based purely upon legal theory. It does violence to 


chief legal officer of the agency which initiated the proceeding, if his appoint- 
ment was made pursuant to specific eatery authority therefor, or by the 


Attorney General.” Task Force Report 381. 

18 This has escaped the notice of other commentators who have assumed that 
the Federal Trade Commission and other regulatory commissions would become 
prosecutors. Note the conclusion: “Thus, in ect, administrative agencies 
would become essentially prosecuting authorities in their respective fields, 
bringing actions before the appropriate sections of the administrative Court.” 

Impact « Proposed Admimstrative Code, 23 ICC Prac. J. 23 (1955). See 
also ABA 44: the administrative agency . . . can present all 
relevant factors for consideration by the specialized court.” 

2915 U.S.C. §42 (1952). 

20 Voices advocating caution are, however, beginning to be heard. Fuchs, 
The Hoover Commission and Task "Force Reports on Legal Services and Pro- 
cedure, 31 Inv. L.J. 1 (1955), and Nutting, The Administrative Court, Sym- 
posium on Hoover Commission, 0 N.Y.U.L. fd 1384 (1955). 
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practicality, and it does equal violence to the best interests of the 
consuming and business public. I view broadly the public responsi- 
bilities of the legal profession, and I fear that a segment of our pro- 
fession, in espousing the recommendation for a Trade Regulation 
Court, is paying more heed to unreasoning legal theory”? than to 
the needs of the American people. 

The proposal for a Trade Regulation Court will not stand up 
against careful scrutiny. Analysis of the arguments advanced quickly 
reveals their illogic. 

The recommendation to create an administrative court is by no 
means a novel one. As one commentator recently put it, discussion 
of this proposal requires a “revisiting of old battle fields,” ** for 
the issue has been a subject of recurring consideration over a span 
of several decades. 


The Hoover Commission and its Task Force 


This, the “second” ** Hoover Commission, was organized in ac- 
cordance with Public Law 108, approved July 10, 1953. The Com- 
mission functioned by means of task forces appointed to study various 
segments of the Executive Branch of the Government. A task force of 
14 members was appointed to study legal services and procedures. 
The basic working materials of the Task Force staff are referred to 
as Part VI of the Task Force report”® but were not published as part 
of the report and are not generally available. These materials 
show that the staff functioned, insofar as the regulatory agencies are 
concerned, by means of two questionnaires addressed to such agen- 
cies.2° The work was completed in ten months.”” That the approach 
suffered by reason of lack of experience, lack of time and lack of 
method is made evident by comparison with the procedure of the 
Attorney General’s Committee on Administrative Procedure as de- 
scribed in its 1941 report.”* 


21“But it is doubtful wisdom to reform an institution which is not pais to 
be unjust or inefficient simply because it does not conform with abstract 
ciples.” Jaffe, Basic Issues: An Analysis, 30 N.Y.U.L. Rev. 1273, 1288 (1955). 

22 Nutting, op. cit. supra. 

23 The 1950 feor ganization of the FTC 7. from the work of the first 
Hoover Commission—Reorganization Plan No. 8 

24 Task Force Report 1. 

25 Task Force Report viii. 

26 One limited to senareentasine. the other a general procedural questionnaire. 
In addition, with respect to the Department of Defense, this questionnaire pro- 
cedure was augmented by a series of interviews and conferences. With respect 
to the Federal Trade Commission, no hearings were held, thera was no con- 
sultation and there was no opportunity for the Commission or for other inter- 
ested parties to present their views. 

27 Task Force Reporr 3. 

28“[T]he Committee assigned to a staff of lawyer-investigators the task of 
studying the procedure of these agencies. The staff interviewed agency offi- 


2 
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The methodology is even more suspect when the substance of the 
recommendations is examined. The field to be covered was “legal 
services and procedure.” The recommendation for vacating the pow- 
ers of the Federal Trade Committee under Section 5 of its organic 
act is decidedly substantive rather than adjective in nature.?® More- 
over, the Task Force, at least insofar as the Federal Trade Commis- 
sion is concerned, may in another respect have been operating beyond 
the authorization of statute, for the Hoover Commission was created 
to study the “Executive Branch of the Government.” *° 

The superficiality of the Task Force approach to the question of 
the administrative court has been the subject of comment by impartial 
students of administrative law who have reviewed its work. The need 
for a more detached and pinpointed study has been noted.** One 
writer has referred to the sketchy type of consideration given.** An- 
other remarks that the Task Force has spread itself too thin.** Nor 
have the inconsistencies of the Reports escaped notice.** 

Without minimizing the importance of the members of various 
commissions or consultants to commissions, when such commissions 
consist of widely scattered individuals, however intelligent, it often 


cials, attorneys who Fr “gare before these agencies, and members of the public 
affected by them. Staff members attended proceedings, read the records of 
cases, and examined administrative files to see how the proceedings are con- 
ducted. Upon the completion of these studies, the staff prepared for the Com- 
mittee a description of each agency’s procedures. As each study was made 
available to the appropriate agency for its consideration, the full Committee met 
for discussion of the study with agency officers. . . . On June 26, 27, and 28 
and on July 10, 11, and 12, 1940, the Committee held public hearings to receive 
opinions on administrative procedure and comment on the monographs.” Fina 
Report oF THE ATTORNEY GENERAL’s CoMMITTEE ON ADMINISTRATIVE PROCE- 
DURE IN GOVERNMENT AGENCIES, 77th Cong., Ist Sess. 4 (1941), hereinafter 
referred to as A.G. Report. : 

2° “But on a great many matters it attempts to state general principles quite 
divorced from a particular context of research, or experience, or of current 
concern.” Jaffe, op. cit. supra, at 1275. 

30 No less an authority than the Supreme Court has ruled that the Federal 
Trade Commission is not part of the Executive Branch of the Government. In 
Rathbun (Humphrey's Executor) v. United States, 295 U.S. 602, 630 (1935), 
the Supreme Court stated: 

The power of removal here claimed for the President falls within this 
principle, since its coercive influence threatens the independence of the 
commission, which is not only wholly disconnected from the executive de- 
partment, but which, as already fully appears, was created by Congress as 
a means of carrying into operation legislative and judicial powers, and as 
an agency of the legislative and judicial departments. [Emphasis added.] 
si“. | . [A]t this point we would n I think, a much more detached and 
pinpointed study than we have here.” Jaffe, op. cit. supra, at 1287. 

82 “There are problems aplenty in the antitrust field, including problems as to 
the suitability of alternative enforcement tribunals; but perplexity as to the 
best means of enforcement will scarely [sic] be resolved by the sketchy type 
of consideration given by the Task Force to the choice of a tribunal.” Fuchs, 
The Hoover Commission and Task Force Reports on Legal Services and Pro- 
cedure, 31 Inv. L. J. 1, 21 C=). 

88 Jaffe, op. cit. supra, at 1275. 

3¢ Nutting, id. at 1385. 
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happens that the staff does the work, and staff findings, unless pat- 
ently erroneous, are adopted by the group. While excellent in the 
field of personnel and in the workings of the Department of Defense, 
the Task Force staff demonstrated a lack of practical approach, 
awareness and experience in administrative law. The resulting er- 
rors were, I feel, unintentionally in many cases carried forward by the 
Task Force and Hoover Commission.** 


THe ARGUMENTS FOR THE TRANSFER OF F.T.C. FUNCTIONS TO AN 
ADMINISTRATIVE COURT 


For the reasons underlying the recommendation under considera- 
tion we must generally look to the Task Force report since the report 
of the Full Hoover Commission and the report of the American Bar 
Association Special Committee contain only general conclusions with- 
out supporting rationale.** 


Elimination of Confusion 


The Task Force argues first that creation of a trade regulation court 
with the authority of nine existing agencies to terminate unfair trade 
practices will serve to remove confusion. There is a certain amount 
of charm in this argument for the removal of confusion is always 
earnestly to be desired. The Task Force argues also that “more uni- 
form and effective enforcement” of the nine laws concerned would be 
gained by withdrawing the powers of the individual agencies and 
transferring such functions to a court. This argument also carries 
with it a similar charm. 

These arguments appear to be based on a very superficial examin- 
ation of existing statutes. Having observed the word “unfair” in 
five statutes, the Task Force apparently assumed that five agencies 
were operating in a single field. This is inaccurate. What is unfair 
in the motor carrier business may be completely unrelated to what is 
unfair under the Packers and Stockyards Act or in the communica- 
tions business. A determination as to what is unfair under any one 
of the five statutes can be made only upon the basis of expert knowl- 
edge in each field. There is no real overlap among the fields. The 
statement that, “More uniform and effective enforcement” of the 
laws would be gained by an administrative court is not documented. 





85 “The ion indeed was well aware that its Task eee 


study or evaluate. Half of the the recom 

mendations dealing with amendments to = APA .. . but feel that ‘in view iow ot 
the searching investigation and the eminence at the Bar of the members of the 

task force . . . these [recommendations] should be furnished ee, eam 

but without Commission action upon them.” Jaffe, op. cit. leone, at 1 

86 See ComMISSION Report 86; ABA Report 44. - 
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Where is the present confusion? Not a single case of confusion or 
overlap among the agencies is cited. This lack of documentation is 
typical of the report. 

Actually, an administrative court operating in all such fields would 
overlap and conflict with the work of each of the agencies. Confusion 
would be created rather than eliminated.** This recommendation of 
the Hoover Commission collides head-on with another recommenda- 
tion which advocates that only a single agency should operate in each 
field.** It would be impossible to determine whether the individual 
agency or the administrative court had jurisdiction as to any specific 
problem. 

With respect to the Clayton Act, the Task Force takes great de- 
light in pointing out that five independent regulatory agencies are 
charged with the enforcement of this single statute, and this is de- 
scribed as “diffused enforcement of the Clayton Act.” That in so 
far as the Clayton Act is concerned the Administrative Court would 
accomplish nothing but compound confusion is demonstrated by an 
examination of actual practice under that act. Agencies other than 
the Federal Trade Commission do not generally rely on the Clayton 
Act but on more specific powers provided in their organic acts. Con- 
sequently, the weight of this recommendation falls squarely upon the 
Federal Trade Commission which is the one agency found by the 
Task Force to have acquired “special competence” in this field.** 
Adjectives such as “useless,” “productive of confusion,” “improper,” 
and “illogical” have elsewhere been ascribed to this proposal.* 

Instead of a competent agency satisfactorily enforcing this section, 
the Hoover Commission recommendation would result in a diffusion 
of that agency’s presently competent work into three unworkable and 
inseperable parts. One part would find the facts, another part would 
prosecute the case, and a third part would make the determination. 
Thus, instead of remedying existing “diffusion” of responsibility, this 
recommendation would increase it threefold. 


Greater Economy and Efficiency 


The other arguments of the Task Force relate to economy and effi- 
ciency. With respect to the Federal Trade Commission, the Task 
Force concluded that creation of a trade section in the Administra- 


87 “Thus, any unfair method of competition or deceptive practice is, and 
would continue to be, a subject of I.C-C. proceedings. Any attempt to transfer 
jurisdiction over such practices to the Administrative Court, if construed to 
apply to common carriers, would thus result in intolerable conflict of author- 
oa inred of Proposed Administrative Code, 23 ICC Prac. J. 29 (Nov., 

38 P moon a Report, eermeteion No. 29, 48. 

39 Task Force Report 

40 See 23 ICC Prac. J. me (1955). 





TRADE REGULATION SECTION 647 


tive Court will result in “a substantial reduction of personnel in the 
Federal Trade Commission.” ** The Task Force also concluded, 
“The requirement of bringing formal cases to trial in an independent 
tribunal should result in more frequent and effective utilization of in- 
formal procedures by the regulatory commissions and departments 
concerned. The over-all reduction of legal and other personnel should 
lead to substantial savings.” * 

Experience in the field leads me to believe that exactly the oppo- 
site would occur; that infinitely more formal complaint cases would 
result ** and that the over-all expense of handling trade regulation 
work would be at least doubled and possibly trebled. The basic 
fallacy in the Task Force approach to this question arises from a 
lack of comprehension as to what is involved in the informal settle- 
ment of a case. The elementary reasoning was expressed by the At- 
torney General’s Committee in 1941: 


And, it should be noted, a separation of functions would serious- 
ly militate against what this Committee has already noted as be- 
ing, numerically and otherwise, the lifeblood of the administra- 
tive process-negotiations and informal settlements. Clearly, 
amicable disposition of cases is far less likely where negotiations 
are with offtcials devoted solely to prosecution and where the 
prosecuting officials cannot turn to the deciding branch to dis- 
cover the law and the applicable policies.** 


The same basic proposition was more recently expressed by Pro- 
fessor Nutting.* 

Moreover, approval of a settlement of a case is no less adjudicative 
than the function of issuing a cease and desist order. Before the 
Commission can approve an informal stipulation wherein a party 
agrees voluntarily to terminate a practice, the Commission must make 
a determination that it has reason to believe that a violation of law 
has occurred. If this were not true, an informal stipulation would 
constitute a colossal injury to the party agreeing to terminate a prac- 
tice. 


41 Task Force Report 253-254. 

42 Td. at 254. 

48 “First, a body devoted solely to prosecuting often is intent upon ‘making 
a record.’ It has no responsibility for deciding and its express job is simply 
to prosecute as often and successfully as possible.” A.G. Reporr 58. 

44 A.G. Report 58-59. 

45 “Adjudication may be so tied up with the whole regulatory process that 
to separate it would jeopardize the effectiveness of administration. This is 
ticularly true in instances where the possibility of an adjudicative sceanilies 
may produce a compromise or other adjustments satisfactory to the Govern- 
ment and the parties. Such a possibility gives the administrative agencies a 
means of carrying out its policies which would not be so clearly available if the 
adjudicative function were vested in a separate body.” Nutting, op. cit. supra 
note 20, at 1387. 
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The number of stipulations is almost double the number of cease 
and desist orders issued by the Commission. The power in the Com- 
mission to approve a stipulation would not and could not exist with- 
out the authority under Section 5 to determine whether or not a par- 
ticular practice is unfair. If the basic power under Section 5 moves 
to the courts, the Commission will not legitimately be able to approve 
stipulations, for its power of determination will have vanished. The 
alternatives will be: (1) there will be no termination of such unfair 
practices as are normally terminated by stipulation, or, (2) the Com- 
mission will be forced to summon those charged with such unfair 
practices before the Administrative Court for formal action by that 
body. It cannot be otherwise. 

With respect to “substantial reduction in personnel” “* at the 
Federal Trade Commission, we are not informed of the method. 
Actually, the Federal Trade Commission is unique in government, for 
it has in 1956 fewer employees than in 1918.** 


The Cement Institute Case 


The discussion of “inefficiency of present methods” * illustrates a 
decided lack of feeling toward due process, for the Task Force in this 
section of its report soundly chastises the Federal Trade Commis- 
sion for granting due process in one of the most important cases ever 


handled by the Commission.*® In the Cement Institute case, the Com- 
mission granted a full and fair hearing and its decision was subse- 
quently upheld by the Supreme Court of the United States. Had the 
Commission denied due process, as appears to be urged by the Task 
Force, I am certain that the exact opposite result, namely, a reversal 
of the Commission, would have occurred.®° 


46 Task Force Report 253. 

47 In 1918, F.T.C. had 689 employees; at present it has 620. 

48 Task Force Report 252. 

4°“TIn 1937 the Federal Trade Commission instituted a proceeding against the 
Cement Institute to invalidate multiple 3 OS oe pions) see Federal Trade 
Commission v. Cement Institute, et al., 333 U.S. 683 (1948). This proceeding 
took 3 years to try before a ring examiner. The evidence consisted of 
about 49,000 os of oral testimony and 50,000 pages of exhibits. The find- 
ings and conclusions of the Commission took 176 pages to state. Yet, the Com- 
mission had already indicated to Congress prior to the institution of the pro- 

s that in its view multiple basing-point pricing was unlawful. All this 
tremendous effort and cost was thus principally for the purpose of providing 
a record upon which a reviewing court could decide that question. It would 
have been far less costly and more efficient if the legal question had been de- 
7 ee aie first instance by a judge who had personally heard the evidence.” 
at 

50 In commenting on Marquette’s argument regarding bias, the Court stated: 

“They produced evidence—volumes of it. They were free to point out to the 
Commission by testimony, by cross-examination of witnesses, and by argu- 
ments, conditions of the trade practices under attack which they thought kept 
these practices within the of legally permissible business activities.” FTC 
v. Cement Institute, supra, at 701. 
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It is true that the proceedings lasted three years, but it must be re- 

membered that the case involved the entire cement industry of the 
United States. Comparison of the Cement Institute case and its 
statistics with a similar but more recently concluded conspiracy case 
brought by the Department of Justice in a Federal court, the Jnvest- 
ment Bankers case™ reflects very favorably upon the administrative 
process. And, after all, the Commission decision was upheld in its 
case, 
The statement by the Task Force that, “All this tremendous effort 
and cost was thus principally for the purpose of providing a record 
upon which a reviewing court could decide that question,” is not cor- 
rect. The purpose of the record was to grant to the respondents a 
full and fair hearing upon the record as required by the law and by 
fundamental justice. 

The Task Force also states: “It would have been far less costly 
and more efficient if the legal question had been decided in the first 
instance by a judge who had personally heard the evidence.” How it 
would have been less costly and more efficient is not described in the 
report. The Cement Institute case and other involved conspiracy 
cases like it are by far the most adaptable to the methods and the 
procedures of the Federal Trade Commission. The writers of the 
Task Force Report again demonstrate a lack of knowledge of what 
actually happens. After the Commission has reached its decision and 
the parties seek court review, the appeal goes to the court of appeals, 
just as it would have gone had the case been originally heard and de- 
cided by a district court. 

The selection of the Cement Institute basing-point conspiracy case 
by the Commission Task Force as the “piece de resistance” in its 
argument against the FTC is doubly interesting, because this case is 
a striking example of the important work of the Federal Trade Com- 
mission. In 1937, when the Federal Trade Commission was investi- 
gating the cement industry, the President of the United States di- 
rected the Attorney General to investigate a similar problem in the 
steel industry. The Attorney General after study of the problem re- 
ported to the President as follows: 

The administrative and quasi-judicial remedies in the hands 
of the Federal Trade Commission may be better adapted to the 
control of the subject matter of this particular complaint than 
action by the Department of Justice. The machinery of the 
courts is not geared to the handling of the social and economic 
factor necessarily involved; and many persons and communities 
seriously affected cannot be parties to a court proceeding under 


51 United States v. Morgan, 118 F. Supp. 621 (S.D.N.Y. 1953). 
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the Antitrust Laws. It appears therefore that a problem is pre- 
sented which can be more satisfactorily investigated and dealt 
with through the more flexible remedies of the Federal Trade 
Commission.*? 


THE SEPARATION OF FUNCTIONS ARGUMENT 


The basic argument for the removal from the Federal Trade Com- 
mission of its authority to determine unfair means of competition 
under Section 5 of the Task Force Report, the Hoover Commission 
Report, and in the Report of the ABA Special Committee, is based 
upon an alleged necessity for “separation of functions.” The Task 
Force stated: “Where the process before the administrative agency 
is strictly judicial in nature, and the remedy afforded by the agency 
is one characteristically granted by courts, the effective protection of 
private rights may call for a complete separation of the prosecuting 
and the deciding functions at the trial level.” ** 

The Hoover Committee put it thus: “In special areas of regulation, 
executive, legislative and judicial powers have been combined in a 
single instrumentality, but such a comingling of functions is justified 
only where the Congress finds that it is necessary to the effective 
performance of the regulatory responsibilities of the Federal Gov- 
ernment.” °4 

The Special Committee of the ABA considered an administrative 
court necessary “to insure the tradition of independence in areas 
presently subject to administrative action equivalent to judicial action 
in courts of general jurisdiction.” ** 

The lack of documentation for the recommendation is striking. 
Not a single example of lack of due process or prejudice by reason 
of lack of separation of functions is set forth. Instead, reliance is 
placed upon abstract theory and upon tradition. The Task Force 
report was in the nature of a broadside attack upon administrative 
law. The treatment by the Hoover Commission is more restrained, 
there having been added many words indicating an intent to avoid 
“harm to the regulatory process,” °° disclaimer of intent of “endanger- 
ing the administrative processes” *’ and the saving words “wherever 
practicable.” But even this report indicates that the present pro- 
posal is merely an opening wedge in the destruction of administrative 
law.** 

52 White House Press Release, April 27, 1937. 

53 Task Force Report 239. 

54 CoMMISSION Report 84. 

55 ABA Report 42. 

56 CoMMISSION Report 85. 

57 Id. at 86. 


58 “We believe, however, that once it is established the Administrative Court 
will provide an instrumentality to which, from time to time in the future, 
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The subject of separation of functions was among those most deeply 
pondered by the Attorney General’s distinguished committee in its 
two-year investigation of the administrative process. Its Final Re- 
port recommended against separation.®*® The Administrative Pro- 
cedure Act which resulted from that Committee’s fine work provides 
adequate safeguards for due process in administrative proceedings,®° 
and the Task Force itself concedes that the Federal Trade Commis- 
sion has “whole-heartedly conformed” its procedures to the purposes 
of the Administrative Procedure Act ** and the Hoover Commission 
similarly comments upon the Commission’s work.** 

This conclusion is no surprise to those who are experienced in 
the work of the Federal Trade Commission. The functions of the 
Commission are performed in accord not only with the letter but 
also with the spirit of the Administrative Procedure Act. All 
investigation is conducted by the Bureau of Investigation. Formal 
complaints are prosecuted by the Bureau of Litigation. The cases 
are initially heard by hearing examiners who are completely di- 
vorced from management, save for administrative purposes. Final 
decision is by the members of the Commission themselves sitting 
en banc. 

Although giving credit to the “special competence” ** of the Federal 
Trade Commission, the Task Force was very critical of the Board of 
Governors of the Federal Reserve System for its handling of the 
Transamerica case under Section 7 of the Clayton Act, as amended. 
The comment of the Federal Trade Commission on this question 
speaks for itself: “We question the advisability of predicting the 
removal of the Federal Trade Commission authority in a field where 


additional adjudicatory functions in special areas might be transferred. Addi- 
tional Sections of the Court could readily be established. The Administrative 
Court thus would serve as an intermediate stage in the evolution of administra- 
tive adjudication and the transfer of judicial activities from the agencies to 
courts of general jurisdiction.” ‘Commission Report 87. 

59 A.G. Report 60. 

60 Compare §5(c) of the Administrative Procedure Act of 1946, 5 U.S.C. 
§1004(c) (1952), with Rule XXV of the FTC Rules of Practice, 16 C.F.R. 
§2.25(b) (Supp. 1955). 

61 Task Force Report 140. Not all Commissions and agencies have so ade- 
quately implemented their salutary provisions. 

62 Commission Report, Separation of Functions. 

63 That there has been no “railroading” of cases through the Commission may 
easily be proved by reference to statistics available at the offices of the Com- 
mission. As of June 30, 1952, 29,379 preliminary inquiries had been instituted 
by the Commission and of them more than 21,000 were dismissed after investi- 
gation. Of 25,173 applications for complaint docketed as of May 21, 1954, a 
total of more than 19,000 were dismissed or closed. As of March 1, 1956, of 
6,520 formal complaints issued by the Commission, 1199 were dismissed and 
did not result in the issuance of orders to cease and desist. Only in Docket 
6074, Florida Citrus Mutual, has the writer found reason to criticize procedure. 

6 Task Force 252. 
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it is found to have acquired ‘a special competence’ on an alleged 
lack of competence in other agencies, which seldom or never act on 
such problems.” © 


The question arises as to whether a cease and desist order is a 
strictly judicial act. The Commission has no power to inflict fines 
or punishment. It is limited to declaring the act to be unfair, and 
the Commission must depend on the courts for enforcement of its 
order. The courts have considered the action of the Commission 
in finding facts which it declares to be a specific offense is actually 
a conversion of existing legislation from a static into dynamic form.** 
If it may be assumed that these functions are indeed legislative, one 
might wonder about the constitutionality of a transfer of them to a 
judicial body. 

However, the effect which the adoption of the recommendation 
would have upon the future of trade regulations and upon the public 
interest should be controlling.* 

The work of the Federal Trade Commission in the field of trade 
regulation has been under scrutiny by many persons. Its specialized 
competence has been recognized.** In its recent report the Attorney 
General’s Committee to Study the Antitrust Laws has recommended 
the continuance of the dual approach to antitrust enforcement.®® This 


65 Comments, Op. cit. supra note 16. 

66 See Sears, Roebuck & Co. v. FTC, 258 Fed. 307, 311-12 (7th Cir. ioe). 
The effect of the Commission’s order is “not to punish or to fasten liability 
on respondents for past conduct but to ban specific practices for the future in 
accordance with the general mandate of Congress.” FTC v. Cement Institute, 
333 U.S. 683, 706 (1948). 

67 “These are times in which government is distrusted as it has not been since 
the boom period of the 1920’s. . . . It would be a dangerous fallacy for law- 
yers to conclude, however, that the answers to all procedural problems reside 
exclusively in their tradition, and that present and future governmental needs 
can be met without allowing scope for the methods which administrative offi- 
cials have found to be adapted to their functions. The more extreme recom- 
mendations of the Task Force and, to a less degree, those transmitted by the 
Commission seem chargeable with origination in just this fallacy.” Jaffe, 
op. cit. supra note 21, at 1373-74. 

68 “A purely adjudicative agency such as an administrative court, even though 
its judges specialize in particular subjects, can gain experience only through 
testimony and argument before it. There are strong grounds for concluding 
that this is not enough. The impact of continuous grappling at first-hand with 
the problems the legislature desires to have solved, and conferred discretion- 
ary authority as an aid in solving, is often necessary. Where this is true, the 
transfer of adjudicatory functions to a court not subject to this impact would 
sacrifice vital public interests.” Fuchs, The Hoover Comimission and the Task 
Force Reports on Legal Services and Procedure, 31 Inv. L.J. 1, 20 (1955). 

69“ ‘Both the ane tive history of the Trade Commission Act and its spe- 
cific language indicate a Congressional purpose * * * to permit the simul- 
taneous use of both types of proceedings.’ Toward this end, there was created 

specially competent * * * by reason of information, ex ience and 
careful study of * * * er ikaw’ ent t ¢ conditions “spaced ton {treat} * i 
special questions concerning indust: ‘to exercise a be ne 
formulating remedies to deal with problems in general sphere of com 
practices! This Committee te wasalh g this goal of ‘efficient cooperation’ 
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thought has been consistently expressed by the Supreme Court."° 

The Hoover Commission Task Force report reflects a basic as- 
sumption that all unfair methods of competition are presently known 
and catalogued. The irresponsibility of this assumption is disturbing. 
This idea is completely at odds with the facts. It is probably a re- 
flection on the highly ingenious and inventive mind of the American 
business huckster. The Federal Trade Commission is confronted 
daily with novel fact situations involving problems as to whether or 
not certain acts and practices are unfair within the meaning of the 
Federal Trade Commission Act, many of which are arising for the 
first time. The fact that it was impossible to catalogue unfair trade 
practices was recognized by Congress in 1914. That the opinion of 
Congress has been correct is demonstrated by forty years of opera- 
tions. 

CoNcLUSION 


The “three stage” argument advanced by the Task Force, and 
adopted by the Hoover Commission, smacks of a Hegelian approach 
to the problem of government. First, there comes a violent change 
with the adoption of administrative law; there follows a second stage 
of unpalatable but necessary suffering under the scourge until law 
and order have developed; and, in the third stage, as one commen- 
tator put it, “Discretion will yield its harvest of rules and regulations 
and can then be put back in the box.” ™ 

It is not likely that the creation of a trade section of the Admin- 
istrative Court would save money, for it would result in at least 
double the number of cases. Rather than remove confusion, it would 
result in “confusion worse confounded.” Rather than increased 
efficiency, its result would be a destruction of that efficient handling 
of trade cases which the Commission has developed down through 
the years. 

The argument made against the Commission forty-two years ago 
has been given several interesting new twists. One of these is the se- 
lection of the oldest and the best agencies with the “soundest methods 
of administration” as the first candidates for judicialization.” It 
dual enforcement.” Report or THE Arrorney Generat’s Nationa, Commit- 


Tee To Srupy THE Antitrust Laws 375 (1955). 
70“But on the whole the Act’s legislative hist shows a 


strong congress- 

ional purpose not only to continue enforcement of Sherman Act by the De- 
partment of + asmed and the federal district courts but also to supplement that 
enforcement through the administrative process of the new Trade Commission.” 
FTC v. Cust Ye Institute, 333 U.S. 683, 692 (1948). 

11 Jaffe, op. cit. supra note 21, at 1285. “There is merit in this thesis inso- 
far as it can be applied without sacrifice of the ends in view.” Ibid. 

72“One of the difficulties in poe judicialization of the administrative 


process is that it is bound to affect ot nt cad cue 
the longest established and have developed the soundest methods of administra- 
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thus appears that the functions of the Federal Trade Commission are 
to be removed not because it has handled them poorly but because 
it has handled them well. This is a novel argument for “remedial” 
legislation. The recommendation proposes to substitute for the suc- 
cessful administrative process a judicial process which was found 
wanting in the past. 

Another new twist is that the legislative purposes have been ful- 
filled and that the judicial power in the Commission is now ready 
to be put back into the judicial “box.” ** But the Comission’s work 
is far from completed. While the accomplishments of the Commission 
are legion, it must be conceded that the Commission remains a long 
distance away from the goals laid out by its creators. Its procedures 
only recently have achieved the speed then contemplated."* At times 
the Commission has been unduly preoccupied with cases not of na- 
tional concern or of wide public interest, but in recent years it has 
been moving in the direction of developing coordinated programs of 
concentrating upon hard-core cases and of utilizing a combination of 
voluntary and compulsory procedures to effect simultaneous industry- 
wide correction of unfair trade practices which would be impossible 
under a trade regulation court.” 

To abolish the adjudicative work of the Federal Trade Commis- 
sion would eliminate the whole concept of the administrative process 
in the field of antitrust enforcement and the attendant function of 
considering and weighing all relevant economic factors. It would 
nullify the Commission’s expertness in dealing with deceptive prac- 
tices. It would remove from the field of trade regulation a bipartisan 
agency “charged with enforcement of no policy except the policy 
of the law,” and would deprive the government of the “cumulative 
remedies” which are now provided “against activity detrimental to 
competition.” It would largely sacrifice the body of law which the 
Commission had developed over a period of some 40 years, and the 
specialized knowledge of five commissioners aided by a staff of skilled 
legal and economic experts. It would impose upon the courts a flood 
of tedious, specialized and highly complex litigation, which they are 
not geared to handle. 

The very existence of administrative law does violence to the ideas 
of many legal theorists who view administrative tribunals as para- 


tion. . . . The divestment of judicial functions is thus not a criticism of the 
agency, but an acknowledgment of its ability to handle the problems of adjudi- 
cation within its jurisdiction.” Task Force Report 242. 

73 See note 71 supra. 

74 Kintner, The Revitalized Federal Trade Commission; A Two Year Eval- 
uation, 30 N.Y.U.L. Rev. 1148-50 (1955). 

™54.e. Trade Practice Rules and Complaints in the Cosmetic Industry and 
the Insurance Industry Complaints and Trade Practice Rules. 
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sitic appendages to the traditional court system. Such lawyers op- 
posed the creation of administrative law in 1887 and in 1914; 
they sought its abolition in the 1930’s, in the 1940’s and are currently 
engaged in the same pursuit. This appears to be the underlying 
propositon upon which the two Reports are founded. This hardly 
seems sufficient reason for destruction of the Federal Trade Com- 
mission. 

It is to be hoped that the legal profession shall not be so foolhardy 
as to perennially attempt to refight a lost cause on an old battlefield 
in the hope that to do so may some day change the decision. Such 
efforts are foredoomed to failure. The administrative process is 
here to stay. While it may not always be consistent with the “dis- 
tinguished minds of lawyers,” its response to the “need of the country 
in order to give relief to its people” is unquestioned.” All of our 
efforts should be concentrated in a united effort to improve the ad- 
ministrative process rather than by recurring attacks to destroy its 
long established and beneficial role of determining prop<r relation- 
ship between the government and its citizens in the World’s greatest 
political and economic democracy. 


76 “We saw [The Supreme Court] pause and consider what the American peo- 
ple needed rather than what the distinguished minds of lawyers demanded. We 
saw that court listen to the needs of the country in order to give relief to its 
people, rather than that which merely prescribed distinctive lines of demarca- 
tion in construction that would have given justification to refined distinctions.” 
ee, Lewis, 51 Conc. Rec. 12925, 12926 (1914). 

77 :, 





AN ADMINISTRATIVE LABOR COURT: SOME OBSER- 
VATIONS ON THE HOOVER COMMISSION REPORT 


GUY FARMER * 
Wuart Is ProposEp 


The Hoover Commission Report on Legal Services and Proce- 
dures contains in Recommendation 51 the proposal for establishing 
an Administrative Court with three sections: (1) a Tax Section, 
(2) a Trade Section, and (3) a Labor Section. The Labor Section 
would, it is proposed, be given jurisdiction over the adjudication of 
unfair labor practice cases, a function now performed by the National 
Labor Relations Board. The purpose of this article is to attempt 
to evaluate the merit of this far-reaching recommendation. 

At the outset, it must be confessed that difficulties arise because 
of the lack of specificity in the Commission’s Recommendation, a 
handicap which is increased by the uncertainty encountered in deter- 
mining the extent to which the Hoover Commission has adopted or 
rejected the work of its Task Force on Legal Services and Pro- 
cedures.” 

The Hoover Commission, in Recommendation 51, has done nothing 
more than propose that the unfair labor practice cases now decided 
by the National Labor Relations Board should be transferred to the 
Labor Section of an Administrative Court of unspecified composition, 
tenure and function. The Commission refuses even to say whether 
or not this court shall exercise original or appellate jurisdiction. 

The Task Force has made the same general recommendation for 
the establishment of an Administrative Court but has been a good 
deal more concrete in its description of the make-up and function of 
the court. For example, the Task Force clearly envisages the Ad- 
ministrative Court as a trial court of original jurisdiction, whose 
decisions will be subject to judicial review by the regular courts of 
appellate jurisdiction.» The Task Force also has some definite ideas 
as to the functions which will be left to the National Labor Relations 
Board after it has been stripped of its decision-making authority.‘ 


* Partner, Steptoe & Johnson, Washington, D. C.; former Chairman, National 
Labor Relations Board. 

1 COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERN- 
MENT, REPORT ON LEGAL SERVICES AND ProceDURE 87-88 (1955), hereinafter 
referred to as COMMISSION REPORT. 

2 COMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERN- 
MENT, TASK Force Report oN LEGAL SERVICES AND ProcepurE (1955), here- 
inafter referred to as TASK Force Report. 


3 Task Force Report 246-50. 


* Id. at 280-82. [ 656] 
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It is impossible, however, to divine how much of the Task Force’s 
idea has been accepted by the Commission. We can be certain only 
that the Commission has bought the concept of an Administrative 
Court to displace the National Labor Relations Board in the decision 
of unfair labor practice cases. It might, under other circumstances, 
be proper to assume that this adoption of the Task Force’s central 
recommendation carries along the Task Force’s specifics, but Mr. 
Hoover in his transmittal letter to Congress carefully negatives this 
suggestion when he says that: 


The recommendations of the Commission do not necessarily coin- 
cide with all those of the task force, but include the results of 
independent investigation by the Commission’s staff and the ex- 
perience of members of the Commission.® 


This apparently means that the Commission’s report stands on 
its own feet and is a complete, self-contained document. And, that 
being so, we have nothing more concrete to deal with than a general 
recommendation for the establishment of some kind of a Labor Court, 
with undetermined authority, to decide unfair labor practice cases. 
The Task Force Report, which is considerably more detailed, offers 
some hints as to the composition, structure, and function of the pro- 
posed Court. But, it cannot be regarded as authoritative. What we 
are necessarily required to evaluate, therefore, is a bare-bones pro- 
posal for the shifting of some of the decisional functions of the 
National Labor Relations Board to an administrative court. At any 
rate, and however we may wish that the Commission would have been 
less cryptic, we have no choice but to examine the Commission’s pro- 
posal on the general basis which the Commission has chosen to 
place it. 

Wuat Is THE OBJECTIVE 


It requires little more than a cursory examination of the Hoover 
Commission Report to observe a strong thrust in the direction of 
transferring all adjudicative authority from the various administrative 
agencies to the regularly constituted courts of law. The proposal 
to establish a Labor Court is not unique, and implies no particular 
distrust of the National Labor Relations Board. Quite the contrary 
is true. The Task Force indicated that the agencies whose judicial 
functions were selected for transfer to the court were those agencies 
which have reached the highest standard of procedural excellence.® 
Thus partial liquidation is the reward for doing an outstanding job. 
Viewed in its proper light, the proposal for a labor court is only 


5 ComMISSION REpPorT iii. 
6 Task Force Report 242. 
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a manifestation of a general predisposition in favor of the traditional 
courts which characterizes the attitude of the Commission and its 
Task Force. 

There can be no doubt that the long-range objective of the Com- 
mission is to liquidate the formidable array of powerful administrative 
agencies which have risen to prominence in the past twenty years 
and delegate their functions in administering the basic national regu- 
latory statutes to the existing system of courts. This aim is not 
stated in blunt terms by either the Task Force or the Commission, 
but it is implicit in everything they have said and done. The most 
impressive aspect of the Commission’s work is the striking unanimity 
of opinion on this revolutionary objective. There were a few dis- 
senters to be sure, but, by and large, this outstanding group of 
lawyers, judges, economists and teachers show a remarkable distaste 
for the existing scheme of administrative law. 

It has always been understood that practicing lawyers, in the main, 
resisted the emergence of administrative as opposed to court-made 
law. It was thought by some that this opinion was held largely by 
a dying race of common-law practitioners who did not comprehend, 
and refused to learn, the new concept and the mystery of a new 
system of jurisprudence. It now appears that this view may be 
much more widely held. The Hoover Commission, composed of a 
wide cross-section of outstanding citizens, demonstrates above all 
else that there has been a strong resurgence of responsible opinion 
against the growing power and influence of our Federal administra- 
tive agencies and in favor of a return to the administration even of 
specialized legislation by our regularly constituted courts. This is 
a body of opinion which must be reckoned with. If for no other 
reason, it makes the work of the Hoover Commission one of the 
most provocative and significant documents of our time. 


Wuat Is THE JUSTIFICATION 


The Hoover Report does not enlighten us as much as we would 
like as to why the Commission thinks that the transfer of adjudica- 
tory power from the National Labor Relations Board to a court is 
necessary and desirable. The Report itself offers little in analysis 
or justification. The Commission and its Task Force seem to have 
proceeded throughout from the a priori assumption that, wherever 
it was feasible or practicable, any function which is “judicial” in 
character will be better performed by a court of law.” This premise 

7 Thus, the Task Force states: “Maximum protection to private rights is 
afforded by the established judicial system. Compelling reasons should be 
advanced for the allocation of any strictly judicial function to a tribunal other 


than courts of general jurisdiction.” Task Force Report 241. This same 
philosophy is expressed in the Commission Report 84-85. 
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is treated as unassailable, and no attempt is made in the Report to 
demonstrate its soundness. I do not discount the value of the intui- 
tive judgment of so eminent and widely experienced a group of men. 
But, insofar as committed to writing, the reasoning of the Commis- 
sion proposal is classically syllogistic. It goes something like this: 


Major Premise: The exercise of judicial functions has always 
been the peculiar province of the courts. 


Minor Premise: The NLRB performs a judicial function when 
it decides an unfair labor practice case. 


Conclusion: Ergo, the unfair labor practice cases should be 
transferred to the courts. 


There is nothing in the Commission Report or the Report of its 
Task Force to indicate that the Commission thought it necessary 
or appropriate to delve much deeper into the problem. The Task 
Force Report contains a cursory exposition of the organizational 
structure and the procedures of the Board; but there is no critical 
analysis of the performance of the National Labor Relations Board 
over the past twenty years during which it has exercised its quasi- 
judicial functions. There is no discussion of how well the Board 
has succeeded, or where it has failed. If the Task Force made any- 
thing more than a philosophical, arm-chair investigation of the prob- 
lem, there is nothing in its published report to suggest it. Although 
their study coincided generally with my term as Chairman of the 
Board, I am aware of no field investigation or study undertaken 
by the Task Force. I can only assume, therefore, that the Task 
Force recommendation sprang largely from an analytical study of 
collected data colored to some degree by a preconceived notion which 
the Commission (although not unanimously) also accepted—that a 
function which can be identified as “judicial” is best entrusted to a 
court of law. 

Having embraced and expounded, without convincing documenta- 
tion, this concept, the scope of the Commission’s inquiry was nar- 
rowed down to an exercise in identification. The job then became 
one of simply cataloging the activities of a particular administrative 
agency, and transferring to the court those activities which partake 
of the judicial, leaving with the administrative agency those activities 
which could be defined as non-judicial or administrative. The in- 
quiry, having been thus circumscribed, led the Task Force and the 
Commission straight to the conclusion that the adjudication of unfair 
labor practice cases is a judicial function which should be transferred 
to the courts. Therein lies the genesis and the chief justification 
for Recommendation 51. 
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The only area in which the Commission and its Task Force make 
a direct attack on the administrative process, itself, is in the discussion 
of separation of function. Thus, both the Task Force and the Com- 
mission state that it is desirable to have a complete separation be- 
tween the prosecuting and deciding functions at the trial level.* It 
is then concluded that this does not exist in the NLRB. 

There will be almost universal agreement with the Commission 
concept of the desirability of a separation of prosecuting and deci- 
sional functions. Curiously enough, however, this separation already 
exists at the NLRB to a greater extent than in any other regulatory 
agency. Title I, Section 3 (d) of the National Labor Relations 
Act® establishes the independent office of General Counsel, ap- 
pointed by the President and confirmed by the Senate, and vests 
him with final authority to investigate charges and issue complaints. 
He is also given supervision over all the legal personnel involved in 
the investigation and trial of unfair labor practice cases. The intent 
of the Congress to bring about a complete separation has been made 
amply clear, and it has been scrupulously observed by the NLRB. 
Both in theory and in practical fact, the functional separation which 
the Commission seeks already exists insofar as the NLRB is con- 
cerned. Accordingly, the transfer of the Board’s judicial function to 
an Administrative Court cannot be justified on this basis, as a 
thorough investigation of the operations of the Board and General 
Counsel would have disclosed. 


SomME UNANSWERED QUESTIONS 


The doctrinaire approach of the Commission to this important 
subject tends to limit objective appraisal of the recommendation, 
itself. The suggestion that the functions of the National Labor Re- 
lations Board should be transferred to the courts has been frequently 
advanced in Congress and elsewhere, and doubtless will muster a 
great deal of support. But, it would be naive to regard the idea 
as universally popular. There is a strong body of opinion which 
holds the contrary view, and opposition to the Hoover Commission 
recommendation will be formidable. In this regard, it is noteworthy 
that, while the American Bar Association has approved it, with 
some modifications, the Chairman of the Labor Law Section of that 
group appeared in opposition to the recommendation. The proposal 
is as controversial as one could imagine, and is not likely to be 
adopted without a great deal of public debate and discussion. The 


ante - cdheagan _—— pt. III, c. TV, 239; pt. III, c. VI, 280-81; Commas- 


ane 49 Stat. ye tr (1935), as amended, 29 U.S.C. §153 (1952). This change 
was made by the 1947 amendment, 61 Start. 139 (1947). 
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glaring weakness of the Hoover Commission recommendation is that 
it does little more than throw the Commission’s prestige on one side 
of the controversy without making any real effort to expound the 
bases for its conclusion. 

Clearly, it is not enough for the Commission to identify certain 
functions as judicial in character and expect this to prove the point. 
The fact is that it has been recognized all along that the administra- 
tion of the labor statute, as well as other specialized legislation, in- 
volves the exercise of some judicial authority. Nevertheless, Con- 
gress, which might have delegated these functions to the courts in 
the first place, saw fit to entrust them instead to administrative 
bodies. This was done because it was then thought that the Con- 
gressional purpose could be better implemented in this way. It would 
seem, therefore, that some burden is imposed on those who propose 
a reversal of policy to demonstrate that a court could do a better 
job. This necessarily involves a comparative study and analysis of 
the advantages and disadvantages of administrative versus judicial 
enforcement of our basic regulatory statutes. The preeminent virtue 
of the courts in this area is not so universally accepted as the Com- 
mission appears to assume. 

The difficulty of a critical appraisal of the recommendation is en- 
hanced by the failure of the Commission to couch its proposal in 
more specific terms. The one concept which clearly appears is that 
the judicial functions of the Board, which the Commission conceives 
to be the decision of unfair labor practice cases, should be trans- 
ferred to an Administrative Court. Presumably, the Board would 
be left intact to carry out its remaining functions. The Commission, 
itself, neglects to tell us how the Board shall be organized or how 
it shall function after it has been stripped of its most important duties. 
It is pertinent to inquire whether the authority left to it would 
justify continuing the Board in existence at all. The Board would 
be left with only the decision of representation cases, and, as the 
American Bar Association has pointed out, this function is closely 
related to the adjudication of unfair labor practice cases, and, in 
many respects, is also judicial in character.?° 

Likewise, the Commission has told us nothing as to the role of 
the General Counsel of the National Labor Relations Board vis-a-vis 
the new Administrative Court. This officer is a Presidential ap- 
pointee, subject to Senate confirmation, who is vested by statute 


10 The position of the American Bar Association is that the representation 
cases should be also transferred to the court, that the Board be abolished en- 
tirely, and the investigating and prosecution of cases be turned over to a legal 
officer appointed by the President. REeporT oF THE SPECIAL COMMITTEE ON 

SERVICES AND Procepure 45 (1956). 
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with authority, exercisable independently of the Board, to investigate 
unfair labor practice cases and issue or refuse to issue complaints. 
At this juncture, his authority in this area is non-reviewable, either 
by the Board or the courts. Will he continue to exercise this im- 
portant function as an enforcement officer of the court, or will this 
also be delegated to the traditional enforcement officers of the regular 
courts—the United States Attorneys? Moreover, if the General 
Counsel is expected to continue to perform his current role, will his 
non-reviewable power to refuse to issue complaints be continued, or 
will it be curtailed and made subject to judicial review? We do not 
know how the Commission proposes to deal with these problems. 
We only know that it did not treat with them in its report. 

The Task Force does have something to say about the impact of 
its proposal on the Board. However, we cannot necessarily assume 
that the Commission has adopted the views of the Task Force on 
this point. The Commission Report does not allude to them, and 
the failure of the Commission to resolve the question whether the 
Administrative Court would have appellate or original jurisdiction 
leaves a large area of uncertainty as to what functions it expects the 
Board to continue to perform. 

The Task Force would subordinate the independent office of Gen- 
eral Counsel to the Board, which is a retrogressive step harking 
back to the Wagner Act period of the Board. This recommendation 
is explained by the Task Force proposal to relegate the Board pri- 
marily to the position of an investigative, prosecuting agency. The 
Board would also continue to process and adjudicate representation 
cases which the Task Force, contrary to the opinion of the American 
Bar Association, does not regard as a judicial function. Most people 
in the field of labor relations recognize the importance of the adjudi- 
cations in representation cases, and whether technically judicial or 
not, would regard them to be as significant as many of the decisions 
in unfair labor practice cases. 

Personnelwise, the Task Force would reduce the Board from five 
to three members, remove the Trial Examiners from the Board, and 
“substantially reduce” personnel. All this, the Task Force asserts, 
will result in substantial savings.** 

There is room for skepticism as to how substantial these savings 
would be. If the Board is to continue as the investigating and prose- 
cuting agency in unfair labor practice, to police enforcement of court 
orders and also continue to handle representation cases, it would 
still have need for a large staff and substantial appropriations. The 
Task Force does not attempt to estimate the combined cost of con- 


11 Task Force Report 280-82. 
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tinuing a curtailed Board and maintaining a full-fledged Administra- 
tive Court. It would be surprising, indeed, if the over-all cost of 
the operation would not exceed by a substantial amount the present 
appropriation of the Board. The relative cost should not, of course, 
be controlling, but must be mentioned because the Task Force has 
injected this consideration in the picture as an additional justification 
for the proposed court. 

In evaluating the cost of making the proposed readjustment in 
the decision of labor cases, we must take into account that the ultimate 
plan of the Commission and Task Force is that the Administrative 
Court will have only a temporary existence. This raises the ques- 
tion of whether, if that is true, it is worth the price. It will take 
a great deal of time, effort, and expense to organize such a court, and 
it would seem that, if the ultimate objective is to turn this function 
over to the District Courts, this might as well be done now as later. 
It is by no means clear how the establishment of the interim court 
will make the eventual transition to the District Courts measurably 
easier. 

The Commission, itself, makes no reference to the Task Force’s 
discussion of the future role of the Board. The Commission may 
have thought that the impact of its proposal on the National Labor 
Relations Board was largely outside the scope of its inquiry. How- 
ever, Congress cannot intelligently consider the Commission’s pro- 
posal without concerning itself with the related problems which the 
adoption of the recommendation would necessarily engender. The 
National Labor Relations Board has been established and maintained 
by Congress for the purpose of performing specific functions under 
the Federal labor laws. Its personnel, its organizational structure, 
and its budget have been geared to the performance of that task. If 
a large part of the Board’s function is to be transferred to an Admin- 
istrative Court, any serious proposal to Congress to strip the Board 
of authority must necessarily contain a clear definition of the vestigal 
role of the Agency, itself, and its relationship to the new Adminis- 
trative Court. The failure of the Commission to deal specifically with 
this problem lessens the usefulness of the Commission’s work. 

The Commission’s disregard for the wreckage left behind may be 
understandable. But, what is less understandable is the incomplete- 
ness of the Commission’s recommendation regarding the structure 
of the new Administrative Court. Recommendation 51 begins and 
ends with the proposal that the unfair labor practice cases be turned 
over to a labor section of the proposed new Administrative Court. 
It has nothing to say on the composition, structure, or function of 
that court, the number of members, how they are to be appointed, 
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what their qualifications shall be, how long they shall serve, or what 
the court’s relationship shall be to our existing judicial system. In 
fact, the Commission specifically disclaims opinion as to whether the 
court shall have original or appellate jurisdiction.”* 

Here, again, the Task Force has some more concrete ideas, which 
the Commission has neither specifically adopted nor rejected. The 
Task Force visualizes the Administrative Court as a trial court of 
specialized jurisdiction within the established judicial structure of 
the United States. All decisions would be subject to review by the 
appropriate United States Courts of Appeals. It would constitute 
a tribunal comparable to the Court of Claims and Customs Court. 
In the exercise of its functions, it would have all the powers of a 
United States District Court and would be endowed with the neces- 
sary authority to preserve order, compel the attendance of witnesses, 
and the production of evidence. It does not appear, however, that 
it would be empowered to grant preliminary injunctive relief..* But, 
it is apparently contemplated that its orders will be self-enforcing, 
subject to judicial review. This new Administrative Court would 
have jurisdiction over all hearing officers who conduct hearings for 
all executive departments and independent establishments. In short, 
the court would have the power and authority of a District Court, 
but would function in the three designated specialized fields—tax, 
trade regulation and labor. The Task Force contemplated that after 
a transition period the functions of the Administrative Court would 
be transferred to the courts of general jurisdiction.* 

In contrast to its Task Force, the Commission has told us nothing 
of the character and functional role of the proposed court, except 
to say that it will decide unfair labor practice cases, either in an 
original or appellate capacity. This inattention to detail may be 
explainable by reference to the apparent ideological belief of the 
Commission that, however you look at it, any kind of court is pref- 
erable to the best kind of administrative agency. 

But this is itself a disputed concept. If one had to choose between 
having his case decided by a traditional court or an administrative 
agency to be newly created, the presumption would favor the estab- 
lished tribunal as against the unknown administrative creation. 


12 See dissent of Commissioner Holifield, 101 Conc. Rec. 5093 (daily ed. 
May 10, 1955). 

18 Since preliminary injunction relief in certain types of cases is an important 
part of the present. scheme of the labor statute, this is a point which needs 
clarification. It may be that the Task Force contemplated that the Board 
would continue to apply for such relief to the regular United States District 
Courts. This seems an unnecessary ae if there is to be established a 
special court to function in the labor field. 

14 See Task Force Report 248-250. 
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Here, however, the situation is in reverse. The National Labor 
Relations Board has existed for twenty years, and during that time 
has had primary responsibility for the interpretation and administra- 
tion of the National Labor Relations Act. The Board has developed 
personnel, procedures and policies over that two score years for the 
effective administration of the Act and for the guidance of labor and 
management in the conduct of their daily affairs. The Board, its 
personnel, its actions, and its decisions have by no means won uni- 
versal acclaim. Nor, I venture to suggest, would an Administrative 
Court performing a like function. Mistakes have undoubtedly been 
made by the Board. But, all its major policy decisions have been 
reviewed, and largely approved, by the established circuit courts of 
appeals and the Supreme Court; and where the reviewing courts 
have disagreed with the Board, the Board’s policies have been revised 
to conform to the prevailing judicial opinion. By and large, there- 
fore, the national labor policy has been held true to Congressional in- 
tent as expressed in the governing statute. 

In the meantime, through gradual evolution, by conscious design, 
and by trial and error, the rules of procedure of the Board have 
been integrated, developed and refined. Because basic policies and 
fundamental procedures have been stabilized and publicized over the 
years, unions, employers, and employees have come to know, as well 
as they can reasonably expect to know, their rights and obligations 
under the law. They have also learned where to go and what to do 
to find an answer to their problems. Regardless of the expressed 
dissatisfaction of one party or the other with particular decisions of 
the Board, the fact is that both unions and employers now have the 
benefit of a fairly stable, consistent and predictable administration of 
the Federal labor statute. 

This is not to say that no change is warranted or even that a fun- 
damental shift of administration to the courts is undesirable. But, 
lest we act irresponsibly, blind moves from the known to the un- 
known are to be avoided. The relationship between management and 
labor is too complex and delicate for precipitous experiments, even 
where it involves turning over NLRB functions to an institution so 
provenly sound and efficacious as the courts of law. A shortcoming of 
the Hoover Commission proposal is that it does not tell us enough 
about the proposed Administrative Court, its composition, its tenure, 
and its function in the over-all administration of the law. If it is reason- 
ably to be expected that Congress will seriously entertain a proposal 
to make fundamental changes in the administration of our labor law, 
the proposal must at the very least be spelled out in specific terms. 
Moreover, its merit must be carefully documented. Viewed in this 
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practical light, the Hoover Commission recommendation is disap- 
pointing. It raises more questions than it answers. 


SomE Pros AND CoNs oF A LaABor Court 


Whatever may be its deficiencies, however, the Hoover Report 
nevertheless adds prestige and impetus to the movement for a labor 
court to replace the National Labor Relations Board. In the past, 
the advocates of this move, which has had significant Congressional 
support, have couched their proposal in terms of transferring the 
adjudicating functions of the NLRB directly to the United States 
District Courts, which are, of course, the established courts of orig- 
inal jurisdiction in the administration of the Federal laws. The re- 
finement, if it may be regarded as such, which the Hoover Commis- 
sion Report has introduced is the idea that these functions should 
first be vested in an Administrative Court. The name, itself, sug- 
gests something in the nature of a transitional hybrid, a bridge be- 
tween an administrative agency and a traditional court, and there 
is no doubt that this is precisely what the Commission has in mind. 
Thus, the Report states: 


The Administrative Court thus would serve as an intermediate 
stage in the evolution of administrative adjudication and the 
transfer of judicial activities from the agencies to courts of 
general jurisdiction.** 

This is a revealing statement. If any further proof were needed 
of the predilection of the Commission for the traditional courts as 
opposed to the administrative agencies, this sentence would supply 
it. In evaluating the Commission’s recommendation, we have a right 
to assume, therefore, that the so-called Administrative Court repre- 
sents only a transitional stage, and that the ultimate objective is the 
transfer of all judicial functions to the regularly constituted courts. 
To state the proposition in this fashion is not automatically to con- 
demn it. It is simply that in appraising any proposition it is helpful 
to analysis and eventual judgment to call a spade a spade. 

It seems that it would be wrong, therefore, to assume, as one might, 
that the selection of an administrative, or special, court was made 
deliberately in order to attain more of the judicial atmosphere of a 
court and still preserve a degree of specialized knowledge and train- 
ing. The special court is envisoned merely as a stop-gap, and the 
desired goal is an eventual transfer of even these specialized fields 
of tax, trade regulation, and labor to the courts of general jurisdiction. 
It thus appears that the Commission views expertise as something 
to be shunned, not sought after. In fact, the Task Force suggests 


15 CoMMISSION REPorT 87. 
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that the interim device of the Administrative Court is made use of 
to protect the established courts from the overwhelming burden of 
cases which would suddenly be imposed upon them. 

Viewed in its proper light, what Recommendation 51 really does 
is to bring into sharp focus the long-standing philosophical conflict 
between the administration of law by the courts, which have deep 
roots in our jurisprudence, and the more recent trend toward the 
administration of special laws by specially constituted administrative 
or quasi-judicial bodies. The chief quarrel with the Hoover Com- 
mission Report will be that it ignores the difference of opinion which 
demonstrably exists on this basic issue and assumes without adequate 
documentation that, in the administration of our labor law, the courts 
will do a better job than the National Labor Relations Board. 

This assumption may well be correct, but it cannot be proved by 
merely asserting it. 

Certainly, the public derives, as do the litigants in actual cases, 
a great deal of comfort from knowing that the interpretations and 
rulings of the National Labor Relations Board are subject to review 
by the United States Courts of Appeal and in appropriate cases by 
the United States Supreme Court. But, this is a safeguard which 
already exists. It is quite another thing to propose that the original 
decision of cases in this highly specialized field should be taken from 
the specialized body and turned over to the courts. It is not enough 
to agree that the functions sought to be transferred are judicial. 
Congress knew when it enacted the National Labor Relations Act 
and established the National Labor Relations Board, and again when 
it passed the 1947 Amendments, that some of the functions of the 
Board were adjudicatory or judicial in character. Yet, Congress saw 
fit to entrust them to an administrative agency rather than to the 
regularly constituted courts. This was not unique, for the same 
thing has been done in the field of trade regulation (The Federal 
Trade Commission), the regulation of interstate transportation (The 
Interstate Commerce Commission), the regulation of air carriers 
(The Civil Aeronautics Board), and other special fields. 

If this concept of regulation and adjudication by administrative 
agencies has proved a fiasco and a mistake, or if it has outlived its 
purpose, a drastic revision of approach is assuredly in order. These 
agencies have existed for a greater or lesser period of years, and 
there has been sufficient experience to form a basis for fair appraisal 
of their worth. Certainly they have functioned in a glass bowl under 
the bright glare of public opinion, and their strengths and weaknesses 
have long been exposed to public view. If they have outlived their 
usefulness, if a gradual transition back to the traditional courts is 
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called for, that is the road we should take. There is doubtless much 
to be said for such an approach. But there are danger signals, too. 
It cannot in fairness be said that the Hoover Report or the study of 
its Task Force gives us the complete, objective analysis and exposition 
of the problem which we would like. 

Without pretending any special insight into the mind of Congress, 
I assume that Congress selected an administrative agency to admin- 
ister the Federal labor statute as a matter of deliberate choice. In- 
sofar as the reason can be brought down to specific terms, it un- 
doubtedly was that Congress desired to develop a degree of expert- 
ness, a humanism, and a flexibility of administration which could 
more readily be attained by a specialized administrative agency than 
through the more rigid and legalistic proceedings and conceptual 
standards of the then established courts. These characteristics, it is 
important to note, were to come into play in the initial interpreta- 
tion and administration of the Statute. The essential role of the 
courts in preserving legal concepts at the court review stage was 
recognized by Congress. The decisions of the National Labor Rela- 
tions Board were specifically made subject to judicial review by the 
appellate courts. Anyone who has even a cursory knowledge of the 
field is aware of the significant impact of court decisions in shaping 
the course of our Federal labor law. 

Thus, the entire process, viewed in its totality, was envisioned by 
Congress as one of establishing a fine balance between administrative 
expertise on the one hand and judicial concern for basic principles 
of jurisprudence on the other. Despite the vicissitudes of time, per- 
sonnel and policies on the part of the National Labor Relations Board, 
it would appear that the scheme adopted by Congress has worked 
rather well. By the painstaking and time-consuming process of liti- 
gated cases, the Board, the Courts of Appeals and the Supreme 
Court have hewed out and implemented the national labor policy as 
set forth by Congress in the National Labor Relations Act. Neither 
the Hoover Commission nor its Task Force have offered convincing 
evidence that the job would have been done better if the entire re- 
sponsibility for the administration of the Act had been placed from 
the beginning in the hands of the courts. 

One advantage which the Task Force feels will result should be 
mentioned. It is thought that the requirement of bringing cases to 
trial in an independent court should result in more frequent and 
effective utilization of informal settlement procedures by the Board. 
This may be doubted. The fact is that, under the present setup, the 
degree of informal settlements is remarkably high. For example, in 
fiscal year 1954, there were 5,962 unfair labor practice cases closed 
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by the NLRB. From this number, 4,975 cases, or 83.4 per cent, 
were closed without the necessity for formal action, i.e., by admin- 
istrative dismissal, withdrawal or settlement.*® This is a record 
which it would be difficult to improve. 

The fact that the Hoover Report fails to make out a case for its 
proposal does not mean, of course, that it has no rational basis. It 
may well be that we have reached, or we are approaching, the stage 
in the evolution of our Federal labor law when it has become appro- 
priate to shift all responsibility for adjudication to the courts. The 
need for expertness, for special knowledge of the field, for a close 
and sympathetic understanding of the Congressional policy behind the 
law, may not be as important now as they were twenty years ago. 
It may be that the present need is for the stability, the judicial train- 
ing, and the prestige of our established courts in deciding labor cases. 
It may be more imperative now to emphasize an equitable balance and 
enforce with an impartial hand the rules of conduct which Congress 
has laid down to govern the conduct of labor-management disputes. 
These ground rules have by now been spelled out and refined by 
Board and court interpretation and are reasonably understood by 
both groups. This new climate may well justify re-examination and 
a change in the mechanisms and procedures for administering our 
national labor law. 

There is an advantage which may readily be perceived in trans- 
ferring the adjudicatory functions in this field to the courts. This 
is the benefit which would come from having the judicial knowledge, 
training, and traditional impartiality of the judge brought to bear 
on the case at an earlier stage of litigation. In the case of an Ad- 
ministrative Court, this advantage can also be combined with a 
special knowledge of the field. But, this latter quality will be lost 
if Congress goes along with the eventual Hoover Commission objec- 
tive of transferring this function to the courts of general jurisdiction. 

Another, and related, advantage may be a greater degree of public 
confidence in, and acceptance of, the decisions in the labor field. It 
is doubtless true that the prestige of the courts is such that their 
decisions would be more likely to gain public acceptance than those 
of the NLRB, whatever their relative worth might be. This enhanced 
prestige would certainly be of some advantage in the administration 
of a law which is as controversial as the National Labor Relations Act. 


A SucGcEstep STANDARD 


It goes without saying that we should not become complacent, but 
should remain constantly concerned with strengthening and improv- 


; a — ANNUAL Report OF THE NATIONAL Lazor RELATIONS Boarp 
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ing the administration of our basic labor law. It may be appropriate 
to remind ourselves that improvement is more likely to be made by 
continued, diligent effort than by the application of dramatic nos- 
trums. I would not wish by any means to be considered an apologist 
for the administrative process or a believer in the perfection of ad- 
ministrative law. I, too, regard the courts as an essential bulwark 
of individual liberty and our democratic society. But I cannot accept 
without question the broadside proposition that, in the labor field 
or elsewhere, the transfer of decisional function to the courts will 
automatically bring about the administration of perfect justice. 

In the process of determining how and by which available body 
it wishes our laws to be administered, Congress is faced with the 
necessity of making a choice of means and methods. Just such a 
choice is presented by the Hoover Commission recommendation. Per- 
haps what Congress needs most of all are some standards to guide it. 
Congress cannot rely on the expert opinion of men, because this is 
an issue on which the experts will be divided. Two standards which 
come to mind are these: (1) What system of administration is more 
likely to produce the higher quality of decisions, and (2) what sys- 
tem will bring about the more efficient and expeditious disposition 
of cases. If these objectives are valid, it may be suggested that the 
choice is not necessarily between retaining unchanged what we now 
have and adopting the Hoover Commission proposal. 

Based on my own experience and observations, I regard it as 
speculative whether or not the quality of decisions in unfair labor 
practice cases would be measurably improved by transferring them to 
the courts. Since the ultimate goal is transfer to courts of general 
jurisdiction, what is gained in judicial ability may be lost in knowl- 
edge and understanding of the complexities of the problems. Nor 
have I any confidence that the transfer of the Board’s judicial func- 
tion to the courts would expedite the handling of cases. This, too, 
would be influenced by numerous intangible factors. Courts have 
no better reputation than administrative agencies for the speedy dis- 
position of the cases on their calendars. 


CoNCLUSION 


Whether or not the time is ripe for such a fundamental change as 
recommended by the Hoover Commission is a question which justi- 
fies searching inquiry. The Commission has performed a public 
service by focusing national attention on this important question. 
If our concern is largely in vesting those who administer the labor 
statute with the prestige and the cloak of judicial authority, that can 
be accomplished, without disrupting the entire enforcement pattern, 
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by designating the Board as a Labor Court and giving it the stature, 
the authority and the tenure of judicial office. If the objective is to 
bring about a more fundamental change in approach and philosophy, 
we must know more about what is proposed and why it is thought 
necessary before we can determine whether it is in the public interest. 
Any change of this kind will be regarded as significant and will arouse 
suspicions and antagonisms. It will also cause inevitable dislocation 
in the orderly enforcement of the labor statute and bring on an in- 
definite period of uncertainty and confusion as to the principles and 
procedures which govern the processing of cases. This does not 
mean that nothing should be done. It does serve to caution us that 
such a step should not be undertaken unless and until we are certain 
that it will improve, rather than hamper, the speedy and impartial 
administration of our fundamental laws. 

The Hoover Report is interesting and provocative. It undoubt- 
edly gives voice to a significant body of opinion which is entitled to 
respect. It should not be cast aside; nor should it be accepted 
without question. The proposal is entitled to further study, by the 
public and by the Congress. While political prognostications are 
probably outside the scope of this article, I would venture to predict 
that no such fundamental step as this will be taken for at least a 
long time to come. 
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EDITORIAL NOTES 


HOT CARGO CLAUSES AND TAFT-HARTLEY ACT: AN 
EXAMINATION OF THE McALLISTER DECISION AND 
ITS SIGNIFICANCE FOR COMMON CARRIERS 


INTRODUCTION 


The subject of secondary boycott has had a long and confusing 
history." The main source of disagreement arises from the difference 
between the Congressional debates on section 8(b)(4)(A) of the 
Taft-Hartley Act,? and the actual contents of that section.? The term 
“secondary boycott” proved so difficult to define that Congress chose q 
to avoid its use in the final draft of the Taft-Hartley Act even though 4 
this was precisely what the section was intended to control.‘ 

A secondary boycott generally occurs when a union, attempting to 
organize or to obtain a concession from one employer, decides to in- 
duce or coerce a second employer, not concerned in the dispute, to 
cease doing business with the primary employer in order to exert 
additional economic pressure in that first employer’s business.® Sec- 
ondary boycotts have in general been considered undesirable exten- 
sions of labor disputes and were consequently enjoined at common 
law. To prevent such practices in the field of federal control, sec- 


1 Rev ae 9 Boycott Provision” of the Taft-Hartley Act, 9 La. L. 

2 The Taft-Hartley Act is Title I of the Labor M ement Relations Act 
of 1947, 61 Stat. 136 ies A 29 U.S.C. bee 188 (1952), (hereafter referred 
as LMRA) For the legislative histo the act, see N RB, Lecis_ATIvE 
History OF THE LABOR MANAGEMENT Rnarions Act (1948). 

3 The pertinent words of the section read ? 

“(b) It shall be an unfair labor practice for a labor organization or its 
agents . . 

“(4) to engage in, or to induce or encourage the employees of any employer 
to engage in, a strike or a concerted refusal in the course of their employment 
to use, manufacture, process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform any services, where an 
object thereof is: (A) forcing or requiring any employer . . . to cease using 
selling, handling, transporting, or otherwi me pasion Say the products ro vod 
other producer, processor, or manufacturer, business wi' 
other person . . .” 61 Star. 141 (1347). 29 GSC 81 § 158 (b) (4) es a. 

493 Conc. Rec. 4198 (1947); S Rep. No. 105, 80th 
1980: See, “Primary” and “Secondary” Labor Action, 1 | i» 39 

5 Judge Learned Hand very es defined secondary boycott when he stated: 

“The gravamen of a secondary boycott is that its sanctions bear, not 
upon the employer who alone is a y to the dispute, but upon some third 
party who has no concern in it. Its aim is to compel him to stop business 
with the employer in the A. that this will induce the employer to give 
in to his employees’ dem 

Bubs 501 v. NLRB, anal F.2d 34, 37 (2d Cir. 1950), aff’d, 341 U.S. 
6 FRANKFURTER & GREENE, THE Lazor INyuNcTIoN n. 43 (1930). 
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tion 8(b)(4)(A) makes it an unfair labor practice for a union to 
engage in, or to induce or encourage employees to engage in a con- 
certed refusal to perform any services where an object thereof is to 
force one person to cease doing business with another.” 

Faced with such a proscriptive section in their general efforts for 
self-protection, the unions have endeavored to obtain contracts grant- 
ing their members the right to refuse to process “hot” goods. As 
used by labor unions the term “hot” goods may refer to the goods 
produced by an employer whose wages or working conditions are 
deemed substandard, to goods which bear no union label, or to goods 
produced by a struck employer.* Provisions of this type appearing 
in collective bargaining contracts are consistently referred to as “hot 
cargo” or “hot goods” clauses. They are generally found in teamster 
contracts and in many of the contracts negotiated by unions in the 
construction and printing trades.° 

In the first case decided by the National Labor Relations Board 
involving the validity of a “hot cargo” clause neither the application 
for nor the signing of such clause was held violative of the secondary 
boycott section.*° However, it was decided five years later that even 
though a “hot cargo” clause was a proper subject of collective bar- 
gaining, nevertheless, the union would violate section 8(b) (4) (A) if 
it later induced or coerced the employees of a secondary employer 
not to handle the “hot” goods.** 

The purpose of this note is to consider the validity of “hot cargo” 
clauses in collective bargaining contracts. In order to develop the 
basis of the problem area a short history of the law will be set forth. 
This will be followed by an anlysis of the McAllister case. Inas- 
much as there are special circumstances to be considered where the 
secondary employer is also a common carrier this aspect of the sub- 
ject will be accorded separate treatment. 


SECONDARY BoycOTTS AND THE TAFT-HARTLEY ACT: 
A VEXATIOUS PROBLEM 


Secondary pressures on a neutral employer have generally been 
viewed unfavorably by the courts.** In the sphere of federal regula- 
tion the Sherman Act ** was construed to prohibit secondary boycotts 


7 See note 3 supra. 
8 See Tower, Secondary Boycotts and the Taft Hartley Act: Some Sug- 
a for Amendments, 21 Geo. Wasu. L. Rev. 547, -565 (1953). 
9] 
10 Conway Express, 87 N.L.R.B. 972 (1949). 
11 ot cae Transfer Inc., 110 N.L.R.B. 1769 (1954). 


23 See 60 Yate LJ. 673, oe Ge 
1426 Strat. 209 (1890), 15 U.S.C. §§ 1- 30 (1952). 
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obstructing interstate commerce.** However, the Clayton Act ** 
sought to exclude certain activities of the union from the antitrust 
laws. Accordingly, the Supreme Court held that secondary activity 
as such was not subject to a federal injunction and not unlawful under 
the Sherman Act.’7 However, previous to the Hutcheson case ** the 
Clayton Act had been narrowly interpreted by the Supreme Court ** 
making necessary the passage of the Norris-La Guardia Act?® to 


further limit the issuance of injunctions except under special cir- 
cumstances.** 


Congress was convinced that certain secondary activities affecting 
interstate commerce had to be curtailed, and accordingly the National 
Labor Relations Board was given power under section 10(a) of the 
Labor Management Relations Act ** to prevent such practices. It 
soon became apparent that even though the purpose of the act was 
clear, the intended coverage was not. During the legislative debates 
Senator Taft declared that section 8(b)(4)(A) was intended for the 
protection of the public.** On the other hand, pre-enactment material 
showed that at least one of the purposes of the Bill was to protect the 
neutral employer who was not concerned in the labor dispute.** Not- 
withstanding differences in interpretation, a search of legislative ma- 
terial reveals an intention to protect not only the neutral employer 
but the public as well.2° Despite this fact one of the major causes of 
disagreement between the members of the Board has been the inability 
to agree on who was to receive this protection. 


15 Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921). 

16 38 Strat. 731 (1914), 15 U.S.C. §18 (1952). 

17 United States v. Hutcheson, 312 U.S. 219 (1941). 

18 [bid. 

19% nr Cut Stone Co. v. Journeymen Stone Cutter’s Ass’n., 274 U.S. 37 

20 47 Strat. 70 (1932), 29 U.S.C. § 101-115 (1952). 

21 47 Stat. 71 (1932), 29 U.S.C. $107 (1952) (The circumstances are: un- 
lawful acts which have been threatened and will be committed unless restrained ; 
substantial and irreparable injury; no adequate remedy at law; or public offi- 
cers are unable or unwilling to furnish adequate protection). 

2261 Srat. 146 (1947), 29 U.S.C. $160 (a) (1952). 

2393 Conc. Rec. 4323 (1947); But see IBEW v. NLRB, 181 F.2d 34, 37 
(2d Cir. 1950), aff'd, 341 U.S. 694 (1951), where the court stated: “the 
gravamen of 8 (b) (4) (A) is to bear sanction upon third party that has no 
concern in the dispute.” 

24 HR. No. 510 80th Cong., Ist Sess. 43 (1947). 

25In H.R. No. 245, 80th Cong., Ist Sess. 4 (1947) Representative Hartley 
observed that “. . . the committee was impressed by the absolute necessity of 
steering a course which would recognize the rights of all interested parties in la- 
bor relations and which would be scrupulously fair to each—the employer, the 
employees and the public. While the rights of the public must, in the last 
analysis, be treated as paramount, it was the belief of the committee, that, 
except in extraordinary circumstances, the right of the public will be ade- 
quately protected if in turn adequate protection is afforded to employers and 
employees in the exercise of their legitimate rights.” 

3 
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Another source of conflict is the language of the section itself. 
Section 8(b) (4) (A) may be divided into prohibitions of primary and 
secondary activity. In order to hold that a violation of this section 
has occurred, the Board must find that two prohibited elements exist. 
One relates to the methods used by the union, and the other to the 
objectives sought. Concerning the latter, activities of the union are 
not unlawful unless the objectives fall within those enumerated in the 
subsections of section 8(b)(4).2® On the other hand, the methods 
used by the union are doubly significant in that they modify all four 
objectives. Thus, to violate section 8(b)(4)(A) the union must 
induce the employees to engage in a “strike or concerted refusal” to 
work [method] in order to be charged with “forcing or requiring” 
[objective] the secondary employer to cease doing business with the 
primary employer. 

The Conway Doctrine 


In the Conway Express decision ** the primary employer leased his 
trucks under a contract which gave the lessor close control over their 
operations. The union brought pressure in the form of a strike on 
the lessor to compel employment of union truckers by the lessee. The 
trial examiner dismissed the charges on the theory that the demand 
was proper since the employer upon whom pressure was exerted had 
a valid closed shop contract with the union and therefore the pressure 


was for the purpose of compelling the employer to observe it. The 
Board adopted the findings of the trial examiner and held that the 
“hot cargo” contract permitting the union to direct the neutral em- 
ployees to boycott the goods of any employer with whom the union 
had a dispute was a valid defense to a charge arising under section 
8(b) (4) (A). 

The reasoning of the Board may be divided into two parts: first, 
since the secondary employer is not prohibited by the LMRA from 
aiding the union or from contracting to do so, it follows that the 
union cannot violate the law by later pointing out to its members 
their rights under the contract and advising them what to do; and 
second, that inasmuch as section 8(b)(4)(A) only prohibits the 
“forcing or requiring” of the neutral employer to “cease doing busi- 
ness” there cannot be such a “forcing or requiring” where the neutral 
employer had consented in advance to the refusal to work on “hot” 
goods.”® 

26 See note 3 supra. 

27 87 N.L.R.B. 972 (1949). 

28 There were three partial dissents but only Member Reynolds, unqualifiedly 
dissented on the ground that a “hot cargo” clause violated Rae of the act. 


29 Other cases dealing with “hot cargo” clauses are: Rei Cartage, 110 
N.L.R.B. 1742 (1954); Ferro-Co Corp., 102 N.L.R.B. 1660 (1953) ; Thruston 
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It has already been stated that the absence of an unlawful objec- 
tive is sufficient to refute a secondary boycott charge. Yet, the Board 
went further and amplified its rationale by referring to the “method” 
requirement of the section. The Board reasoned that there could not 
be a “strike” or “refusal” within the meaning of the proscribed section 
inasmuch as the employees had exacted in advance a right to refuse 
to perform work on “hot” goods, 

A significant element of the decision was the fact that the secondary 
employer acquiesced in the employees’ refusal to handle the “unfair” 
goods.*° The element of acquiescence has become the determining 
factor in deciding whether or not the union has violated the secondary 
boycott ban. 

The Court of Appeals for the Second Circuit ** affirmed the deci- 
sion on the “objective” rationale but was silent as far as the “met 
was concerned. Thus, the court accepted the view that the advance 
consent by the neutral employer had excluded the possibility of union 
guilt under the “forcing or requiring” element of the proscribed sec- 
tion. However, the court was not willing to say that there could not 
be a “strike” or “refusal” to handle within the wording of the act 
merely because of the presence of a “hot cargo” clause. In any event 
both the Board and the court made reference to the fact that the sec- 
ondary employer had acquiesced in the employees’ refusal to handle 
the goods of the primary employer.** 

The Conway decision was given added importance in the Pittsburgh 
Plate Glass Co. case.** The Board not only upheld the validity of 
“hot cargo” contracts but complemented the same with a new ration- 
ale. This time the Board stated that to have a violation of section 
8(b) (4) (A) the employees must be found to be within the “course 
of employment” requirement of the act, and since “hot” goods are 
exempt from being handled under the contract, those goods are not 
within the “course of employment” requirement.** Again the Board 
gave weight to the fact that the employer had abided by the employees’ 
refusal to handle the “hot” goods.**> A se consequence of these 
Motor Lines Inc., 110 N.L.R.B. 748 (1954); sceola Foods Inc., 107 
ey om 161 (1953) ; Western Express Co., 91 NURE 340 (1950); Irvin 

101 N.L-R.B. 1284 (1952); Roy Stone Transfer Corp., 100 
ti. L. Re 856 (1952). 

80 The majority in the Conway case stated: “And each of the employers, 
apparently mindful of its contractual obligation, acquiesced in its employees’ re- 
fusal to handle the ‘hot’ cargo.” 87 N.L.R.B. 972, 981 (1949). 

DP rat a 195 F.2d 906 (2d Cir. 1952). 

33105 N.L.R.B. 740 (1953). 

84 Td. at 744. 

85 The Board stated: “And the findings above demonstrate that with but 
one belated exception, the employers herein affirmed the contracts by acquies 


cing in their enforcement during the period of the Respondent’s refusal to paged 
dle Pittsburgh’s ‘unfair goods’.” Id. at 743-744. 
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two decisions resulted not only in redrafting of “hot cargo” clauses ** 
but in denials of injunction where the clause was present.*’ 


A REAPPRAISAL OF THE Conway DocTRINE 


In the year following the Pittsburgh Plate Glass decision the Board 
decided to reconsider the validity of “hot cargo” clauses. The setting 
was somewhat different, however, for the facts in the McAllister 
case ** merited special consideration. In this case the union, desiring 
to be recognized as bargaining agent and in order to put pressure on 
the employer, directed its members working for the neutral employer 
not to handle McAllister’s freight. Nevertheless the employer, mind- 
ful of its duties as a common carrier, posted notices directing its 
employees to handle all freight without discrimination ** despite the 
fact that in doing so he was violating the collective agreement which 
allowed the employees to refuse to handle “unfair” goods.*° The trial 
examiner, relying on the Conway and Pittsburgh Plate Glass holdings, 
decided that where a “hot cargo” contract was in effect, there was no 
violation of section 8(b) (4) (A). 

When the long-awaited decision finally reached the Board the trial 
examiner was reversed by a three-to-two majority, Chairman Farmer 
casting the deciding vote. The Board held that a “hot cargo” clause 
was a proper subject of collective bargaining and that the employees 


were within their rights to refuse to handle “unfair” goods. How- 
ever, Chairman Farmer differentiated between the activities of a union 
as the representative of the employees and the rights given to indi- 
vidual members in the collective bargaining contract. It was decided 


86 The cartage agreement to which the employers in the McAllister case 
were parties read: “There shall be a record understanding that, in Bam event 
the decision on the National Labor Relations Board in the Comway 
is sustained or prevails on appeal to the higher Federal Courts, this » article will 
be renegotiated and rewritten to provide the Union with the maximum of pro- 
tection afforded by such decision.” 110 N.L.R.B. 1769, 1775 (1954). The agree- 
ment was subsequently modified. 

87 Madden v. Local 442, IBT-AFL, 114 F. Supp. 932 (W.D. Wis. 1953) ; 
Graken v. IWA-CIO, Local 7-140, 36 LRRM D. Ore. a Contra, 

=e v. IBT- AFL, Local 294, 25 LRRM 2318 (N.D. N.Y. 1950). 
10 N.L.R.B. 1769 (1954). 

0 A notice published by one of the neutral employers read: “Our Company 
is not having a labor dispute with any labor union. As a common carrier hold- 
ing authorities under Federal and State laws, we are required to transport all 
commodities properly tendered to us. 

Therefore, we direct all of our employees to handle freight received by us, 
without discrimination as to shippers or motor carriers who may be interlining 
freight with us. This includes freight which we orate and is destined beyond 
our line in specific routing is furnished to us by the sh’ .”’ Similar notices 
were blished by the other two carriers. 110 N. L.R. Bet 69, 1773 (1954). 

he Cartage Agreement read in part: “It shall ae be a violation of this 
eiatnan and it shall not be cause for discharge if any employee or employees 
refuse to go through the picket line of a union or refuses to handle unfair 
goods. Nor shall the exercise of any rights permitted by law be a violation of 
this contract.” Jd. at 1775. 
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that even though a “hot cargo” clause was not a violation per se of 
the secondary boycott section, nevertheless, the union would violate 
the section if it later induced or coerced the employees of a secondary 
employer not to handle “unfair” goods. The act of inducement or 
coercion would amount to a clear violation of a literal reading of the 
secondary boycott section. 

Members Rodgers and Beeson based their decision on the ground 
that the legislative history of the act showed an intent to protect the 
public,** and therefore the inducement by the union is not only a viola- 
tion of section 8(b) (4) (A), but the clause itself is contrary to public 
policy and void. They established that private agreements cannot 
defeat the provisions of the act * by pointing out that the LMRA 
expressly reserves to the Board the power to declare unfair labor 
practices without regard to private agreements.** Acting on that 
premise they found that it was of no consequence whether the neutral 
employer acquiesced or refused to abide by the contract. Finally, 
they rejected the “course of employment” argument advanced in the 
Pittsburgh Plate Glass case.** There is no doubt that this argument 
has validity insofar as Congress was aware of the evils of secondary 


#1 They quoted Senator Taft’s declaration during the legislative debates where 
he said: “The Senator will find a great many decisions . . . which hold that 
under the common law a secondary boycott is unlawful. Subsequently, under 
the ang se of the Norris La Guardia Act, it became impossible to’ stop 2 
secondary boycott or any other kind of a strike, no matter how unlawful i 
may have been at common law. All this provision [section 8 (b) (4) (A)] 
does is to reverse the effect of the law as to secondary boycotts. It has been 
set forth that there are good secondary boycotts and bad secondary boycotts. 
Our committee heard evidence for weeks and never succeeded in having Seow jug 2 
one tell us any difference between different kinds of secondary boycotts. 

we have so broadened the provisions dealing with secon boycotts as to 
make them an unfair labor practice.” 93 Conc. Rec. 4198 1947). See also 
93 Conc. Rec. 5074-5075 (1947). 

42 The Senate Report was of the view that: “Because of the nature of cer- 
tain of these practices, specially . . . secondary boycotts . the 
is convinced that additional procedures must ot made available under the Na- 
tional Labor Relations Act in order adequately to protect the public welfare 
which is inextricably involved in labor disputes. . . . Hence, we have provided 
that the Board, acting in the public interest me not in vindication of purely 
oes ane me seek injunctive relief. . S. Rep. 105, 80th Cong., Ist 

ess 

48 Section 10 (a) of the LMRA reads: “The Board is empowered . 
prevent any person from engaging in any unfair labor practice affecting tet 
merce. This power shall not be a Fo. mae means * badge = or 
prevention that has been or ma: — «. alge 
wise . . .” 61 Srat. 146 (1947) 0 cabled ua (a C952). “See 
mated Utility Workers (CIO) v. Consolidated °, S. 61 (i946) 

44 The following statement expresses their views in no uncertain terms: No 
amount of ingenuity . . . can change the simple fact that a ‘hot cargo’ Prac 
is nothing more than a ‘device to immunize in advance the v ery conduct which 
Congress in response to a direct public need sought effectively t to eliminate. To 
permit a form of legal sophistry to make ible so flagrant a subterfuge for 
continuing this well-known abuse in labo: fabor dieputes 1 mockery of one 
of the most significant — which Congress wrote into the Act.” 110 
N.L.R.B. 1769, 1784 (19 
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boycotts, and it was that type of activity which they intended to 
prohibit.* 

Members Murdock and Peterson wrote an opinion diametrically 
opposed to that of Members Rodgers and Beeson. They stated that 
where the pre-enactment material made reference to the protection of 
the public, the legislature had in mind the protection of the neutral 
employer.*® Therefore, they found that since nothing in the act pro- 
hibited the employer from going to the aid of a union and then enter- 
ing into a contractual agreement for that purpose, it would be an 
anomalous result to hold that the union had induced the employees 
within the language of the act by merely pointing out to its own mem- 
bers their rights under the contract. 

The analysis of Members Murdock and Peterson is correct if their 
basic premise that the section was only intended to protect the neutral 
employer and not the public in general is accepted.** Thus divergen- 
cies of opinions between the majority and dissenting members stems 
from a contrariety of interpretation on the public policy basis of the act. 

Chairman Farmer took a compromising view. He based his deci- 
sion on a factually drawn difference between a “hot cargo” contract 
as an agreement between the employer and his employees on the one 
hand, and a union inducement within a literal reading of the secondary 
boycott section on the other. Accordingly, he found that even though 


a “hot cargo” contract does not violate public policy, section 8(b)- 
(4) (A) is violated if a union induces the neutral employer to cease 
doing business with the primary employer.** It was his view that 
even though the neutral employer may be subject to a contractual 


45 The Senate Labor and Public Welfare Committee stated in S. Rep. 105, 
80th Cong., Ist Sess. 22 (1947) that section 8 (b) (4) (A) was intended to 
cover the type of secondary activity which had been conducted in New York 
City by the electricians’ union, Local No. 3 of the IBEW, where electricians 
had refused to install electrical products of manufacturers employing electricians 
who are members of some labor organization other than Local No. 3. Oddly 
enough the activity in that case was a product boycott which a “hot cargo” 
clause had permitted. 

46 They quoted several committee reports which clearly showed that at least 
one of the purposes behind the legislation was the protection of the neutral 
employer. 110 N.L.R.B. 1769, 1792. See also 93 Conc. Rec. 4323, But see 93 
Conc. Rec. A1295 (1947). 

47 The preamble of the LMRA can be cited against this argument. Section 
1(b) states: “It is the purpose and policy of this Act, in order to promote 
the full flow of commerce . . . to provide orderly and peaceful procedures for 
preventing the interference by either (employees and employers) with the legit- 
imate rights of the other, to protect the rights of individual employees in 
their relations with labor organizations whose activities affect commerce, to 
define and proscribe ‘practices on the part of labor and management which 
affect commerce and are inimical to the general welfare, and to protect the 
rights of the public in connection with labor disputes affecting commerce.” 
[Emphasis added]. 61 Srart. 136 (1947), 29 U.S.C. § 141 (b) (1952). 

48 But the Chairman added: “However, I do not find it necessary, or even 
appropriate, to overrule the Board’s Conway decision; nor would I go so far 
as to characterize the ‘hot cargo’ provision of the contract as being contrary 
to public policy.” 110 N.L.R.B. 1769, 1788 (1954). 
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liability for his non-acquiesence, that element goes only to the contract 
between the parties and not to a waiver of the provisions of the act. 
Inasmuch as a “hot cargo” clause goes to the element of “refusal” and 
the employees were disobeying the express instructions of the em- 
ployer,“ a fact not present in the Conway case, it would seem that the 
opinion of the Chairman is supported by the history of the act and 
the exact wording of the statute, for section 8(b)(4)(A) expressly 
prohibits an inducement to engage in a concerted “refusal.” 

As a result of the McAllister decision existing contracts containing 
“hot cargo” clauses were modified.®® Also a different bargaining pol- 
icy for subsequent contracts containing such clauses was adopted." 
The Board has not passed yet on the legal validity of such clauses. 

In view of the fact that a strike to enforce a “hot cargo” clause it 
likely to run afoul of the same restrictions that a direct inducement 
would,®* the opinion of Chairman Farmer would lead to the conclu- 
sion that a “hot cargo” clause exists at the will of the employer.** 
However, it will be shown that when the secondary employer is also 
a common carrier, the choice is not absolute. 


A Criticat Decision CHALLENGED 


Despite some recent changes in the membership of the Board ** the 
opinion of Chairman Farmer in the McAllister case appears to repre- 


49 Chairman Farmer’s views are clear in the subject of acquiescence. He 
stated: “In the face of this affirmative evidence that the employees were acting 
contrary to explicit instructions, which was not true in Conway, I am unable 
to escape the conclusion that there was a clear ‘refusal’ by the employees to 
handle McAllister freight.” Jd. at 1790. 

50 See note 36 supra. ; 

51 Subsequent to the McAllister decision, the Teamsters Union renegotiated 

go 


“hot cargo” clauses covering 200,000 truck drivers in twenty-two states. The 
new contracts provide: : 

“The insistence on the part of an employer that his employees handle un- 
fair goods, or go through a picket line after they have elected not to do so, 
shall be sufficient cause for an immediate strike of all such employers opera- 
tions without any need to go through the grievance procedure herein.” 64 
Yate L.J. 1201 n. 22 (1955). z 

52 A strike to compel performance of a “hot cargo” clause is likely to be 
considered an inducement or encouragement to engage in a concerted refusal 
within the wording of section 8 (b) (4) (A) or enjoinable as a stri 
for an unlawful object. In Harper v. Brennan, 311 Mich. 489, 18 N.W. 2d 905 
(1945), a picket to enforce an agreement requiring almost all the employers in 
an industry not to handle any merchandise from a com involved in a labor 
dispute was held enjoinable as an agreement con ie power to create a 
monopoly, and as such one in pursuance of an unla obj 

53In the absence of a common carrier situation an employer may object 
to exert pressure on a customer or supplier for economic considerations, but 
on the other hand the may not be willing to discharge or discipline his em- 
ployees for fear of a strike for this latter alternative may do him more harm 
from a public relations standpoint. 

54 The same day the McAllister decision was handed down Member Beeson 
resigned. The next day Member Leedom (now Chairman Leedom) was ap- 
pointed, effective December 17, 1954. Chairman Farmer’s term expired in 
1955 and a Member Leedom took the Chairmanship. Member Bean took 
office in % 
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sent the present status of the “hot cargo” clauses.°* The reasoning 
followed in the Sand Door & Plywood Co. case ™ closely follows the 
opinion in the McAllister case. However, there is language in this 
more recent case which can be read as nullifying in toto all “hot cargo” 
clauses. The union in this case was held to have violated section 
8(b)(4)(A) despite the fact that this time the employer acquiesced 
to the employees’ refusal.°* On the other hand, there is also some 
indication that Chairman Farmer’s views in the McAllister decision 
were to be perpetuated.** 

At the time of Sand Door & Plywood case Member Leedom, who 
had replaced Member Beeson, followed Chairman Farmer’s views and 
thus strengthened the employer-acquiescence theory. However, 
Chairman Farmer’s term expired, and the newly appointed member 
has not as yet announced his position. At the time of writing the new 
member is in a position to change the status of the validity of the 
clause in that if he should agree with the Murdock-Peterson view it 
would have the effect of reaffirming the Conway doctrine.*® On the 
other hand, if he should agree with Member Rodgers there would be 
no departure from the present application of the McAllister case. In 
view of the transcendant importance of the problem © in an area which 
vitally affects one of the nation’s largest labor organizations and em- 
ployer associations it is not likely that the decision will remain much 
longer with the Board. A question as decisive as this should be 
resolved by the judiciary. 


“Hot Carco” AND COMMON CARRIERS 


From a practical standpoint (particularly if the union is formid- 
able) most employers will feel bound by “hot cargo” clauses, and, 
therefore, there will be no need for the union to cause its members 
by means of inducement or coercion to refuse to handle the goods of 
the primary employer, and, consequently, section 8(b)(4)(A) will 
not be invoked. But where the employer is a common carrier, it is 


55 Douds v. Milk Drivers and Dairy Employees, Local 680, 36 L.R.R.M. 
2410 (D.N.J. 1955). 

56 113 N.L.R.B. No. 123 (1955). 

5? The facts of this case are briefly as follows. The union had a contract 
with the secondary employer containing a “hot cargo” clause. When the union 
found out that some nonunion doors manufactured by another company and 
supplied by the secondary employer were being installed by the latter, the 
union told the foreman (who happened to be also a union member) the origin 
of them. Consequently no more nonunion doors were installed. 

58 The majority in Sand Door & Plywood case stated: “This is essentially 
the view expressed by Chairman Farmer in his concurring opinion in the 
McAllister case... .” 113 N.L.R.B. 1481 n.20 (1955). 

59 The majority opinion in the McAllister case refused to overrule the 
Conway doctrine. 

60 “Hot cargo” clauses are practically found in all Teamster contracts and 
in a large number of contracts in the construction and printing industries. 
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more likely that the carrier will insist on providing service to the 
shipper, in which case the union may insist that the “hot cargo” con- 
tract provision be honored by the employer. 

At common law a common carrier owes a duty to the public to offer 
service in accordance with its published tariffs.** The Interstate Com- 
merce Act imposes a duty upon carriers to provide transportation 
upon reasonable request and prohibits unjust discrimination. It is 
expressly provided in this act that existing common law remedies 
shall be preserved * thus giving additional remedies to injured par- 
ties in state courts which are not ousted by federal pre-emption as a 
result of said provision. 

The courts are not in agreement as to the exact nature of the car- 
riers’ duties. Some courts require an absolute duty, excepting acts 
of God or public enemies ; ** while others, less exacting, demand only 
due diligence.** Courts do agree that the carrier is responsible for 
the acts and defaults of its employees in the line of duty whether or 
not they have been authorized, including those acts expressly for- 
bidden.* 

In Drivers Union v. American Tobacco Co. the court held that a 
“hot cargo” clause was invalid as an attempt to avoid the responsibili- 
ties to the public imposed upon the carrier by the common law, stat- 
utes ** and Constitution "° of Kentucky. However, in Meier & Pohl- 


mann Furniture Co. v. Gibbons ™ the court refused to find a conspir- 
acy to discriminate against a shipper where the only evidence con- 
sisted of a “hot cargo” clause between the carrier and its employees. 


61 Aldrich v. Southern Ry. Co, 95 S.C. 427, 79 S.E. 316 (1913). 
62 24 Strat. 380 (1887), as amended, 49 U. S. C. § BY} 3(1) ee 33) 


carriers) ; 49 Strat. 558 (1935 ), as amended, 49 U.S. 316 (b) (d 
(motor carriers). The act also insures to the parties their common 2 — 
edies. 24 Srar. 387 (1887), as amended, 49 U.S.C. § 22 (1952) (rail carriers) ; 
49 Strat. 560, as amended, 49 U.S.C. § 316(j) (1952) (motor carriers). 

88 24 Stat. 387 (1887), as amended, 49 U.S.C. § 22 (1952) says: “. . . noth- 
ing in this chapter contained shall in any way abridge or alter the remedies now 
existing at common law or by statute, but the provisions of this chapter are 
in addition to such remedies The Motor Carriers Act, 49 Star. 560, 
as amended, 49 U.S.C. §316(j) (1952) says: “Nothing in this section shali 
be held to extinguish any remedy or right of action not inconsistent herewith.” 
nae So. Ry. Co. v. Anderson, Clayton & Co., 191 F.2d 784 (5th Cir. 

65 Montgomery Ward & Co. v. Northern Pacific Terminal Co., 128 F. Supp. 
475 (D. Ore. 1953). 9 Am. Jur., Carriers § 662 (1937). 

66 Gage v. Arkansas Cent. Ry. Co., 160 Ark. 402, 254 S.W. 665 (1923); 
Murphy Hardware Co. v. Southern Ry. Co., 150 N.C. 703, 64 S.E. 873 (1 ) 
(strike a defense) ; 9 Am. Jur., Carriers § 360 (1937). 

87 Montgome Ward & Co. v. Northern Pacific Terminal Co., 128 F. Supp. 
475 (D. Ore. 1953). 

68 32 L.R.R.M. 2259 (Ky. Ct. App. 1953). 

69 Ky. Rev. Stat. §§ 281.685 (1) (2) (1955). 

70 Kentucky Constitution § 196 (1891). 

71 32 L.R.R.M. 2732 (E.D. Mo. 1953). 
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In any event, the consensus seems to be that a clause in the contract 
between a common carrier and its employees providing that there shall 
be no violation of the contract if an employee refuses to cross a picket 
line of a union or refuses to handle “unfair” goods presents a matter 
between the carrier and its employees and cannot excuse carriers 
from performing their services to the shipper.”* 


Remedies and Impediments 


Faced with such affirmative duty the carrier has several courses of 
action depending on whether or not the employees’ refusal is a pro- 
tected concerted activity under section 7 of the LMRA.”* If the activ- 
ity falls within the protected ambit of the section there is no right to 
discharge the employee;** moreover, the employer may be found 
guilty of an unfair labor practice for attempting to interfere with the 
rights protected by section 7 of the act. 

In the absence of a contract exempting the employees from per- 
forming work on “hot” goods, there is a possibility that liability may 
be imposed against the union or the individual employee as an indem- 
nitor to the carrier for any damage the carrier may suffer arising from 
his failure to fulfill his duty to the public.* On the other hand, if 
the employees have agreed not to refuse to handle “unfair” goods in 
their collective bargaining contracts, there is also an opportunity to 
sue for damages in the state courts."* However, the situation is usu- 
ally the contrary, for most contracts provide for the employees’ right 
to refuse to handle such goods. 

The carrier should be aware that in suits brought in state courts 
involving labor relations there is always the danger that the state may 
decline jurisdiction on grounds that the federal statute has precluded 
any state intervention."* Also many states have passed statutes mod- 
elled after the Norris-La Guardia Act further restricting state court 


Pics ocON Industries v. Associated Transport, 36 L.R.R.M. 2566 (Tenn. Ct. 
Pp. 

73 “Employees shall have the right to self-organization . . . and to engage 
in other concerted activities for the purpose of collective bargaining or other 
mutual aid or protection. . . .” 61 Srat. 140 (1947), 29 U.S.C. $157 (1952). 

74 See NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333 (1938). 

1 This possibility is more likely to occur where the employees have signed 
agreements giving up their rights to refuse to cross a picket line or to agree 
to handle “unfair” goods. Section 301 of the LMRA, él Stat. 156 (1947), 29 
U.S.C. § 185(a) provides that an action for breach of the collective bargaining 
contract may be brought in the federal courts. 
ce ists v. Dictograph Products, Inc., 28 L.R.R.M. 2611 (N.Y. Sup. 

t. 

7 The issue of federal pre-emption is a much debatable one. See Cox & 
Seidman, Federalism and Labor Relations, 64 Harv. L. Rev. 211, 236-238 
(1950) (for eo aeworenge fA Petro, Participation by the States in the’ Enforce- 
ment and Development of National Labor Policy, 28 Notre Dame Law 1, 66-69 
(1952) (no pre-emption). 
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injunctions.’* The carrier may also find that the remedies obtain- 
able in state courts are further limited by the inability of some juris- 
dictions to recognize unincorporated unions as proper parties to dam- 
age suits.”® 

If the refusal to handle was at the insistence of a labor union and 
the carrier is engaged in interstate commerce, the latter may file a sec- 
ondary boycott charge with the NLRB,® which in turn may issue a 
complaint or petition a federal court for an injunction.“ This latter 
administrative remedy seems the most appropriate in the light of the 
McAllister decision. Yet, if a “hot cargo” clause in a collective bar- 
gaining contract is held valid (as Chairman Farmer and now Chair- 
man Leedom would hold), there should be no reason why the union 
could not sue the carrier for breach of the collective contract.8* This 
situation would be an anomalous one for an employer would be bring- 
ing an unfair labor charge against the union while in turn the union 
would sue the employer for breaching his contract, the very same 
contract in which the union sought to avoid a charge arising under 
section 8(b) (4) (A). 

It is felt that such an attempt to obtain damages against the car- 
rier would be unsuccessful for it is unlikely that the union could obtain 
indirectly what they could not do directly. Moreover, if the action is 
maintainable, recovery is also unlikely for no direct pecuniary damage 
would result from the employer’s breach.** Even if damage is occa- 
sioned to the union, the uncertainty of it may prevent any recovery.** 

Essentially the same remedies available to the carriers are accessible 
to the shippers where the carrier refuses to furnish service. Where 
the refusal is a result of a picket line or a strike in the shippers’ place 
of business accompanied by signs of violence on the premises, most 
courts will refuse to issue an injunction provided that the carrier has 
exercised due diligence.* 


78 See e.g., Conn. Gen. Stat. c.372 §7409 (1949); Inv. Strat. ANN. 
§§ 40.501-40. 514 (Burns 1952); Marne Rev. Srat. c.107 § 36 (1954); Mb. 
Cope Ann. art. 100 §§ 63-75 (Flack 1951); Mass. Ann. Laws c.149 §§ 20A- 
20C (1949); Wis. Srar. § 103.56 (1953). 

79 Montgomery Ward & Co. v. Franklin Union, Local 4, 323 Ill. 590, 56 
N.E.2d 576 (1944); Wilson v. Airline Coal Co., 215 Iowa 855, 246 N.W. 753 
(1933) ; Iron Molders’ Union v. eae COMT Co. 166 F.45 (7th Cir. 1908). 

80 49 ‘Star. 453 (1935), 29 U.S.C. § 160(b) $82}. 

8161 Strat. 149-150 (1947), 29 U.S.C. $Roote) 1952). 

82 See note 75 supra. 

83 The alleged damage would be a oo of the wage standard and a 
general weakening of the labor movemen 

84 = 5 Corsin, Contracts § 1020 (i951) ; McCormick, Damaces § 26 

1935). 
$ ns Murph y Hardware Co. v. Southern Ry. Co., 150 N.C, 703, 64 S.E. 873 
(1909) ; a contra, Montgomery Ward & Co. v. Northern Pacific Terminal 
Co., 128 F. Supp. 475 (D. Ore. 1953). However, the mere fact that a strike 
exists on the premises of a shipper is no excuse. Illinois Central Ry. Co. v. 
River & Rail Coal & Coke oy 50 Ky. 489, 150 S.W. 641 (1912). 
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An additional remedy available to the shipper is provided in the 
Interstate Commerce Act allowing a party to seek a cease and desist 
order against the carrier.** The ICC has held that a carriers’ acqui- 
escence of its employees’ refusal to handle goods violates the Motor 
Carriers Act.** However, the shipper may be precluded from relief 
by the Norris-La Guardia Act where injunctive relief is sought, and 
a labor dispute is involved.** 

Generally the shipper has found that state courts are very receptive 
to his request for service. Some courts have enjoined a carriers’ 
refusal on the basis of a violation of a statutory duty or states’ own 
anti-trust laws.*® On the other hand, the shipper must be aware of 
the difficulties which the carriers confronted, namely federal pre- 
emption and states’ anti-injunction statutes. 

It is possible for a carrier to limit or qualify its liability by the 
promulgation of a tariff rule. Tariff rules have the force of law and 
are binding on the parties until set aside as unreasonable or discrim- 
inatory in ICC proceedings.* Perhaps carriers whose collective bar- 
gaining contracts contain “hot cargo” clauses would be able to make 
use of this new approach. However, although it seems probable that 
a carrier may provide in its tariff that it will be excused from furnish- 
ing service where a picket or a strike in the shippers’ place of business 
makes it necessary to do so, it is improbable that a carrier would be 
allowed to escape liability by a tariff promulgation excusing perform- 
ance from certain shippers having a labor dispute with a union. It is 
felt that such an attempt would be found discriminatory by the ICC. 

Despite the various possible remedies available to the shippers, 
administrative relief has not proved adequate for most of them. Ship- 
pers find that remedies available from the Interstate Commerce Com- 
mission are not satisfactory when they are confronted with a picket 
line and unable to get transportation service. The major shortcom- 
ing of a Commission remedy is the inability to award monetary 
relief." Moreover, state relief is generally much more expeditious.” 

86 A complaint against a railroad is made under 24 Srar. 383 (1887), as 
amended, 49 U.S.C. § 13 q) see alleging a breach of duty under 24 Star. 
379 env as amended, 4 C. §1 (4) (1952); the commission after in- 
vestiga’ may issue an order under 24 Stat. 384 (1887), as amended, 49 
U.S. roa rs 15 (1) (1952). a te t against a motor carrier can be made 
under 49 Strat. 558 (1935), “9 U.S.C. §316(e) (1952). 

87 Planters Nut & Chocolate Co. v. American Transfer Co., 31 M.C.C. 719 

1942 
. oe Dee Way Motor Freight, Inc. v. Keystone Freight Lines, Inc., 126 F.2d 
931 (10th Cir. 1942). 
se Turner v. Zanes, 206 S.W. 2d 144, (Tex. Civ. App. 1947). 
90 Chicago Great Western Ry. Co. v. Farmers’ Shipping Ass’n, 59 F.2d 657 
(10th Cir. 1932 4 
91 49 Stat. 558-559 (1935), 49 U.S.C. 5 506fe) (1952). 
*2In Montgomery Ward & Co. v. Consolidated Freight Ways, Inc., 42 


M.C.C, 225 (1943), Gat th refused to furnish service on December 12, 
1940 but not until May 10, 1943 was a decision given. 
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CoNCLUSION 


In view of the heavy burdens imposed upon common carriers, they 
are left with no alternative but to refuse to honor “hot cargo” clauses. 
It would seem that in order to be adequately protected a common 
carrier should avoid any agreement which would impair the fulfill- 
ment of their duties ; moreover, they should take all affirmative steps 
to remove any impediments which tend to impair the discharge of 
their public duties. The McAllister decision would sanction this 
method. 

Even though federal and state labor legislation do not fully protect 
a carrier from attempts by the carriers’ employees to impede the dis- 
charge of their public duties, the answer does not seem to lie in a 
modification of their duties insofar as most collective contracts do not 
forbid the employees from refusing to cross picket lines or from dis- 
criminating among shippers; in fact, they recognize their right to 
refuse. Accordingly, the carriers, themselves, should exercise dis- 
cretion through collective bargaining negotiations to change their 
present situation. The McAllister decision accords the carrier an 
opportunity to do just that. 

The conflicting opinions in the McAllister decision definitely show 
that congressional policy should be amended. The opinion of Mem- 
bers Murdock and Peterson, insofar as it allows a private agreement 
to avoid the provisions of the LMRA, would seem indefensible in the 
light of the protection which Congress intended for the primary 
employer. Therefore, the basic problem lies in legislative reform ™ 
rather than judicial redress. F. AcEveEpo, Jr. 


REGULATION OF PROXY CONTESTS BY THE SEC: THE 
1956 AMENDMENTS TO REGULATION X-14 


At the beginning of another proxy season, the Securities and Ex- 
change Commission amended Regulation X-1# governing the solic- 
itation of proxies under the Securities and Exchange Act of 1934.? 
The principal purpose of the amendments was “to clarify the appli- 


93 See note 8 supra. In 21 Geo. Wasu. L. Rev. 547, -_ (1953) it was sug- 
gested that 8 (b) (4) (A) should be be amended to read 


(4) to engage in, or to induce or encourage the employees . . . to engage in, 
a strike or a concerted refusal . . . to transport . . . goods ... or to 
form services .. . “regardless of any provisions in individual or collective 
bargaining contracts.” [Emphasis added.] 

121 Fep. Reo. 577 (1955), amending 17 C.F.R. § 240.14 (Supp. 1954). 

248 Srat. 881 (1934), 15 U.S.C. § 78 (1952). 
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cability of the regulation to proxy contests.” * These amendments are 
the result of extensive study of the problem by the SEC, members of 
the public and Congress. The need for the amendments was dis- 
cussed during investigation of proxy contests in Senate committee 
hearings held in June 1955.4 The original proposed amendments 
were published by the SEC on August 23, 1955 together with an in- 
vitation for comments from all interested parties.° After receiving a 
substantial number of comments, the Commission held public hear- 
ings on November 17, 1955 * and revised proposed amendments were 
issued by the SEC on December 14, 1955." Following the receipt of 
additional comments from the public, the amendments, as finally re- 
vised, were published on January 17, 1956, to become effective Jan- 
uary 30, 1956.® 

One need look no further than the current issue of the daily news- 
paper to find information on the progress of the latest proxy contest. 
In recent years the possibility of taking control of a corporation by 
means of a “popular” election of directors has excited the imagination 
of numerous people in the financial world. It might be said that the 
idea of “shareholder democracy” has come alive.® Inasmuch as the 
SEC exercises considerable control over the efforts of shareholders 
of management to win corporate elections, the recent changes in the 
regulations covering proxy solicitations are of topical interest in the 
area of corporate “democracy.” 

It is the purpose of this note to discuss the developments in the 
field of proxy contests which appear to have led to the newly-adopted 
amendments, to trace the amendments through their formative stages 
discussing some of the arguments for and against the various changes, 
and to analyze the anticipated effect of the amendments on the con- 
duct of future proxy contests. 


Proxy REGULATIONS PRIOR TO THE AMENDMENTS 


The SEC regulates proxy solicitations under a broad mandate from 
Congress. Section 14(a) of the Securities and Exchange Act of 
1934 reads as follows: 


It shall be unlawful for any person, by the use of the mails or by 
any other means or instrumentality of interstate commerce or of 


3 SEC Exchange Act Release No. 5212 (Aug. 23, 1955). 
*Hearings Before the Subcommittee on Securities of the Senate Banking 
and Currency Committee, 84th Cong. Ist Sess. (1955) (unpublished at pres- 


ent). : 

5 SEC Exchange Act Release No. 5212 (Aug. 23, 1955). 

6 Notice of the hearings, SEC Exchange Act Release No. 5253 (Nov. 4, 
1955). A transcript of the hearings is on file at the SEC. 

7 SEC Exchange Act Release No. 5265 (Dec. 14, 1955). 

8 SEC Exchange Act Release No. 5276 (Jan. 17, 1955). 

®For a thorough exposition of the idea of shareholder democracy see 
EMERSON AND LATCHAM, SHAREHOLDER Democracy (1954). 
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any facility of any national securities exchange or otherwise to 
solicit or to permit the use of his name to solicit any proxy or 
consent or authorization in respect of any security (other than 
an exempted security) registered on any national securities ex- 
change in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in the 
public interest or for the protection of investors..°  * 


Pursuant to this section, the SEC has issued regulations governing 
the solicitation of proxies relating to securities falling within the 
scope of this statute.* These regulations, since their inception in 
1935, have had as their primary objective the “assuring that full, 
fair and adequate disclosure of the basic facts pertaining to the proxy 
solicitation are made available to the security holders whose proxies 
are being solicited.” * For this purpose, the rules have provided that 
any solicitation of a proxy must be accompanied or preceded by a 
proxy statement which must contain a specified minimum amount of 
information. This information includes facts on (a) the identity of 
the solicitor, (b) the “substantial interest” of the solicitor and his 
associates in the solicitation, (c) the means by which the cost of the 
solicitation will be paid, (d) the use of any specially engaged em- 
ployees in the solicitation, (e) the terms of remuneration from the 
company of any participants in the solicitation, and (f) the terms of 
any other transaction with the company by a participant in the solic- 
itation.* In addition, if election of directors is a matter under con- 
sideration, the identity, background and interest in the company of 
each nominee must be stated.** If any other of a number of specified 
issues are to be considered, information pertaining to each such mat- 
ter is required.* The proxy statement thus provides the stock- 
holder with a rather extensive amount of information regarding the 
company and the solicitor. 

The SEC administers the proxy regulations by reviewing proxy 


1048 Srat. 895 (1934), 15 U.S.C. §78n (1952). 

11 Regulation X-14, supra note 1. Rule X-14A-2 sets forth the specific 
exemptions to the general rule that the rules apply to all securities “listed and 
registered” on a national securities exchange. See also, Loss, Securities Rec- 
ULATION 527-530 (1951). 

12 Address of J. Sinclair Armstrong, Chairman, SEC, before the Section on 
Corporation, Banking and Business Law of the A.B.A., Aug. 23, 1955, 11 Busi- 
ness Lawyer 110 (1955). 

13-Schedule 14A, Items 1 to 5 and 7, in Regulation X-14, supra note 1. 

14 Schedule 14A, Item 6, in Regulation X-14, supra note 1. 

15 Schedule 14A, Items 8 to 18, in Regulation X-14, supra note 1. The s 
cial matters are selection of auditors (Item 8), bonus, profit sharing and other 
remuneration plans (Item 9), pension and retirement Faas (Item 10), options, 
warrants or rights (Item 11), authorization or issuance of securities otherwise 
than for exchange (Item 12), modifications or exchange of securities — 
13), mergers, consolidations, acquisitions and similar matters (Item 14), 


cial statements (Item 15), acquisition or disposition of property (Item 18)” 
restatement of accounts (Item 17), or action with respect to reports (Item 18 
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statements and other soliciting material before they are distributed to 
stockholders.** Normally, if the Commission is not satisfied that the 
material submitted complies with the rules prohibiting false or mis- 
leading statements, the solicitor is notified of the inadequacies and 
changes are made to satisfy the Commission. If the soliciting mate- 
rial is issued containing false or misleading statements, the SEC must 
go to the courts for legal relief. 

The great majority of proxy solicitations are uncontested requests 
by management to extend its term of office for an additional year.*" 
As a result, the rules have been written primarily to deal with this 
type of solicitation and proxy contests have been governed by these 
rules.** In the past, most of the contests involved companies of a 
relatively small size,° and the SEC did not have any substantial 
difficulty in supervising such contests. However, in the past two years 
there have been two contests of such size that they clearly exhibited 
the inadequacy of the existing rules in governing a large, hotly con- 
tested proxy battle. As a consequence, the SEC has amended the 
regulations to provide more effective control of such contests in the 
future. 

THE Larce Scale Proxy Contests 


The two proxy battles which pointed up the issues and problems 
in regulating a large, well organized proxy contest were the New 
York Central contest in 1954 and the Montgomery Ward contest in 
1955. The unique aspect of these contests was the size of the com- 
panies involved. The approximate market value of the outstanding 
shares at the time of the contests was $160,000,000 in the case of 
New York Central and $435,000,000 in the case of Montgomery 
Ward. Since New York Central had approximately 41,000 share- 
holders and Montgomery Ward had approximately 67,000 share- 


16 Rule X-14A-6 of Regulation X-14, supra note 1, provides for the time in 
advance of use that material must be submitted to the SEC for review. (Ten 
~~ for proxy statements and two days for other soliciting material.) For 

summary of the current administrative practice of the SEC see Fried- 
on SEC Regulation of Corporate Proxies, 63 Harv. L. Rev. 796 (1950). 
17 The chairman of the SEC gave figures as follows: 


1952 1953 1954 
Management proxy statements = 
Non-management statements 27 


Normally, over 90% of - management statements involve ety of direc- 
tors. Hearings, supra note 4. 

18 Rule X- 4A3 of Reputation X-14, supra note 1, allows stockholders to in- 
sert a proposal into. the management solicitation and thus avoid much of the 
expense of a separate solicitation. However, this rule cannot be used in a con- 
test for corporate control and thus has little effect in the area of proxy con- 
tests. For a full discussion of this rule see Emerson AND LATCHAM, SHARE- 
HOLDER Democracy c. VIII (1954). 

19 For a survey of the contests from 1951 to 1954 see Emerson and Latcham, 
Proxy Contests, “8 Sw. L. J. 403 (1954). 
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holders, the problem of communicating with the eligible voters as- 
sumed formidable proportions. As a corollary to the large size of 
the companies involved, there was the added fact that the groups 
attempting to take control in each case had almost unlimited assets 
with which to wage the proxy battle.2° It follows that in each 
case the fight itself was national news of importance and could com- 
mand headlines in its own right. 

As a result, the contests assumed the appearance of political 
campaigns. Both sides used press agents and public relations experts 
in abundance, and virtually every form of communication media was 
utilized in an effort to reach the shareholders. Press conferences, 
newspaper advertisements, radio and television speeches, as well as 
the usual mailings of literature to stockholders, were the methods of 
soliciting votes. In addition, a large amount of personal contact of 
stockholders was carried out in both campaigns.** Newspapers and 
magazines took sides in the conflict and wrote editorials on the 
subject. All in all, a great volume of information and exhortation 
was directed to the public in general and to the stockholders in par- 
ticular. 

In this situation the SEC faced the task of giving prior clearance 
to almost all of the soliciting material.2*_ In performing this function 
the Commission faced the critical problems of determining what had 
been said by the candidates (much of the soliciting had been done 
orally) and of ascertaining what the actual facts were in each specific 
instance. Without this knowledge, the SEC was severely handi- 
capped in performing its duty of assuring the stockholders a fair 
presentation of the facts in the contest. 

Before proceeding with the discussion of the changes in the regula- 
tions which the SEC has made to alleviate this situation, the limits 
of the power delegated to the SEC by Congress in this area of regu- 
lation of proxy solicitations should be set forth. As an affirmative 
proposition, it appears to be a settled point of law that the SEC, 
under section 14(a) of the Securities and Exchange Act, has the 
power to regulate solicitations of proxies in proxy contests to the 
same extent that they are regulated in uncontested solicitations.”* 


20In the New York Central contest, management spent approximately 


$550,000 and the opp ne me, spent eg 381,000. In the Montgomery Ward con- 
test management spent $7 the testimony of the contestants. Hear- 
ings, . aeere note 4, 


22In one contest nats 200 pieces of soliciting material were filed with the 
SEC. Armstrong speech, op. cit. supra note 12, at 122. 

23 “Appellants’ fundamental complaint appears to be that stockholder dis- 
putes should be viewed in the eyes of the law just as are political contests, 
with each side free to hurl charges with comparative unrestraint, the assum 
tion being that the opposing side is then at liberty to refute and thus effectively 
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The language of that section expressly states that it is unlawful for 
any person to solicit proxies in contravention of the rules of the 
Commission.** Outsiders as well as management are thus brought 
within the scope of this prohibition. 

As a negative proposition, the SEC has no administrative power 
to enforce the regulations set forth under section 14(a) of the Act. 
Congress did not delegate such power, and as a result, the only legal 
recourse of the Commission is to ask a federal district court for an 
injunction under the provisions of section 21(e) of the Act.?® Con- 
sequently, in the area of enforcement of proxy solicitation rules, the 
Commission must depend primarily upon “the gentle art of persua- 
sion.” 76 

SCOPE OF SOLICITATION 


Forms of Solicitation 


The New York Central and Montgomery Ward proxy contests 
demonstrated that the possible means of soliciting proxies were 
virtually co-extensive with the varied types of communication media 
in the country. However, the proxy regulations as they were writ- 
ten at the time of those contests made few distinctions between the 
various types of solicitations.” A revision of the regulations to 
define the term “solicitation” more precisely would thus be of benefit 
in providing guidance to all parties in any future proxy contest. The 
basic question concerns the extent to which the SEC should supervise 
all types of communications between the solicitors and the stock- 
holders. On the one hand, it can be argued that the SEC has to 
regulate all modes of communication or the contestants will in- 
variably resort to unregulated modes. On the other hand, the 
regulation (by prior review and clearance) of communications in 


deflate the ‘campaign oratory’ of its adversary. Such, however, was not_the 
policy of Congress as enacted in the Securities Exchange Act. There Con- 
gress has clearly entrusted to the Commission the duty of protecting the in- 
vesting public against misleading statements made in the course of a struggle 
ice corporate control.” SEC vy. May, CCH Ferp. Src. L. Rep. {[ 90,744 (2d Cir. 


24 See note 10 supra [Emphasis added]. 

25 48 Stat. 899 (1934) as amended 49 Srar. 1379 (1936), 15 U.S.C. §78u 
(1952). For discussion of enforcement of these rules see Loss 543-552, and 
i , SEC Regulation of Corporate Proxies, 63 Harv. L. Rev. 808-814 

26 Armstrong speech, op. cit. supra note 12, at 113. 

27 Rule X-14A-1 of Regulation X-14, supra note 1 contained the following 
definition prior to the recent amendments: “The term ‘solicitation’ includes (1) 
any request for a proxy whether or not accompanied by or included in a form 
of proxy, (2)! any request to execute or not to execute, or to revoke, a proxy, 
or (3) the furnishing of a form of proxy to security holders under circum- 
stances reasonably calculated to result in the procurement of a proxy. The 
term does not apply, however, to the furnishing of a form of proxy to a se- 
curity holder upon the unsolicited request of such security holder, the per- 
formance by the issuer of acts required by Rule X-14A-7, or the performance 
by any person of ministerial acts on behalf of a person soliciting a proxy.’ 
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the form of speeches and press releases presents practical difficulties 
and injects the SEC into the broad area of communications with 
the public at large. In this area of regulating the dissemination 
of material that is destined to become “news” a myriad of difficult 
problems arise. 

In its initially-proposed amendments to the rules, the Commission 
took the position that it should exercise prior review of all statements 
of the contestants regardless of form. With this object in view, 
the term “solicitation” was redefined to include “the dissemination, 
distribution or publication by or on behalf of a participant . . . of 
letters, releases, advertisements, scripts, speeches, [and] addresses” 
when such material was issued with the purpose of obtaining a 
proxy."® This contemplated revision brought forth adverse com- 
ments from most representatives of management and members of 
the press who submitted comments on the proposed amendments to 
the rules.2® The SEC assured the press that no restriction on the 
freedom of the press was intended,*® but the basic problem of the 
feasibility of prior clearance of this type of material remained un- 
answered. It seems clear that such a rule would impose a great 
burden on both the SEC and the contestants in a proxy contest. 
Yet, there would appear to be little doubt that such material is used 
for the purpose of obtaining proxies and is therefore properly de- 
scribed as soliciting material. 

In the final amendments to the rules, a compromise was reached. 
Speeches, press releases and radio or television scripts require no 
clearance from the Commission prior to use but must be filed with 
the Commission at the time of use.** However, they may be sub- 
mitted for review by the Commission prior to dissemination if the 
solicitor so desires. All such communications are considered to be 
soliciting material for the purposes of the rule against false or mis- 
leading statements.** This change clarifies a vague area in the rules 
and yet provides a feasible system for actual control by the SEC. 


28 SEC Exchange Act Release No. 5212 (Aug. 23, 1955). 

29 The SEC received a large number of comments from the public on the 
proposed revisions to the rules. These comments are on file at the SEC and 
are available to the public. 

30 Quoting contending parties in a proxy contest, commenting on a contest 
in an editorial, or permitting reprints of news articles or editorials by contestants 
are not soliciting acts in a proxy contest under either the old rules or the 
proposed revisions. See letter from the Director of the Division of Corpora- 
— Finance (SEC) to the American Newspaper Publishers Association, Sept. 

1955, CCH Fen. Sec. L. Rep. { 76,366. 

* Rule X-14A-6(g) of Regulation X-14, supra note 1. 

32 The definition of “solicitation” in Rule X-14A-1 of ig oe X-14, 
supra note 1 has been expanded to include “the furnishing of a form of proxy 
or other communication” and Rule X-14A-9 dealing with false or misleading 
statements applies to communications, “written or oral.” Thus such material 
is clearly covered. [Emphasis added. ] 
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Time of Solicitation 


In addition to the problem of defining the nature of a solicitation, 
there is the problem of determining when a solicitation occurs. Prior 
to the present amendment, the rules indicated that any request for a 
proxy or request to execute a proxy, as well as furnishing an actual 
proxy, was a solicitation under certain circumstances.** The question 
arose whether a preliminary act by a stockholder (such as a letter 
to other stockholders asking if they are satisfied with the present 
management) can be considered to be soliciting material within the 
meaning of these rules. The courts have held that it is a solicitation 
if it can be shown to be part of a continuous plan which is to cul- 
minate in a solicitation.** The Commission has followed this inter- 
pretation,®* but it has never been spelled out in the regulations. The 
new amendments incorporate this rule with the statement that a solici- 
tation includes “the furnishing of a form of proxy or other com- 
munication to security holders under circumstances reasonably cal- 
culated to result in the procurement, withholding or revocation of a 
proxy.” ** This type of solicitation occurs primarily in a proxy con- 
test and, therefore, this addition to the definition is a further clarifica- 
tion of the rules as they apply to such contests. 


Preliminary Soliciting Material 


Another change which the amendments make is in the provision 
for solicitations prior to furnishing the proxy statement to the stock- 
holders. Before the promulgation of the present amendments, the 
rules required that no solicitation was to be made unless each person 
solicited was or had been furnished with a proxy statement.** How- 
ever, in the case of proxy contests the Commission had not objected 
to preliminary statements, providing the statements were treated as 
soliciting material and filed with the Commission.** The present 
amendments insert this procedure into the regulations when the solici- 
tations are made in proxy contests. Thus, such solicitations may 
be made prior to the furnishing of a proxy statement providing (a) 
the preliminary communication contains the identity of the solicitor 
and his interest in the company, (b) no form of proxy is furnished 
with the statement, (c) a proxy statement is furnished to the security 
holders at “the earliest practicable date”, and (d) a complete state- 

33 See note 27 supra for the definition of “solicitation.” 

84 SEC v. Okin, 132 F.2d 784 (2d Cir. 1943); SEC v. Topping, 85 F. Supp. 
63 (S.D.N.Y. 1949). But since these cases deal with letters (written com- 
munications), will the theory hold for oral communications? 

85 Armstrong speech, op. cit. supra note 12, at 116-117. 

36 Rule X-14A-1 of Regulation X-14, supra note 1. a added. ] 


37 Rule X-14A-3(a) of Regulation X- 14, supra note 1. 
88 Armstrong speech, op. cit. supra note 12, at 116. 
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ment of the identity, interest, background and other information 
on each participant in the solicitation (Schedule 14B) is filed with 
the SEC prior to such solicitation.*® In addition, such solicitations 
must be filed with the SEC.*° This procedure is applicable only to 
solicitations in proxy contests and appears to represent a beneficial 
formalization of a heretofore informal practice of the Commission. 


Annual Reports 


The previous regulations had specifically exempted the annual re- 
port of management from the requirements of the rules relating to 
soliciting material." (The report was required to be furnished to 
stockholders concurrently with, or prior to, any management solicita- 
tion when the subject of the solicitation was an annual stockholders 
meeting or an election of directors.)*® However, it appears that in 
several instances the annual report was used in proxy contests to 
state the position of management against the opposition and yet 
was not treated as soliciting material due to this exemption. 

To close this loophole, the SEC proposed amendments to the rules 
which treated the annual report as “proxy material” whenever there 
was a proxy contest and the report had not been sent to the stock- 
holders prior to the commencement of the contest.“* Comments by 
companies on this proposal indicated dissatisfaction with such a 
broad statement of the rule.*® As finally issued, the rule is con- 
siderably narrower in scope. Thus, the amendments provide that 
“any portion of the annual report . . . which comments upon or 
refers to” the opposition in a contest is to be filed with the Com- 
mission “as proxy material.” ** This requirement would appear 
to negate the possibility of use of the annual report unfairly in a con- 
test and yet prevent any undue additional burden on companies in this 
area.” 

DEFINITION oF Proxy CONTEST 


It is clear that the new amendments draw numerous distinctions 
between proxy contests and uncontested proxy solicitations. In ad- 
dition, the amendments impose much greater burdens upon the so- 
licitors in a contest than are imposed in an uncontested solicitation. 


89 Rule X-14A-11 fd) of Regulation X-14, supra note 1. 
40 Rule X-14A-11(e) of Regulation X-14, supra note 1. 

#1 Rule a ryetis of Regulation X-14, supra rote 1. 

42 Rule X-14A-3(b) of Regulation X-14, supra note 1. 

43 See testimony of Louis Wolfson. Hearings, supra note 4. See also Arm- 


str oe op. cit. supra note 12, at 121. 
“SE wa he Act Release No. 5212 (Aug. 23, 1955). 
45 note 29 supra. 
46 Rule X-14A-11(f) of Regulation X-14, supra note 1. 
47 For a discussion of the view that the annual should not be ex 
at all see Emerson AND LATCHAM, SHAREHOLDER ocrAcy 31-34 (1954). 
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It, therefore, becomes important to delineate carefully the types of 
contests to which the new rules apply. At stockholders meetings, 
subjects such as election of directors, selection of auditors, remunera- 
tion of officers, pension and retirement plans, and changes in the 
organizational or financial structure of the company are considered. 
While a management proposal on any of these subjects could be and 
frequently is contested, it is doubtful whether the purposes of either 
the contestants or the SEC would be served by including all of these 
areas under the stringent regulations relating to proxy contests. 

Nevertheless, in the amendments originally proposed by the SEC, 
the Commission stated that the special provisions applicable to proxy 
contests would apply to all solicitations “with respect to any election 
of directors or any other matter which is to be acted upon by security 
holders” where opposition to the viewpoint of management was an- 
ticipated or had occurred.** This proposal was criticized by repre- 
sentatives of companies as being too broad in scope and thus subject- 
ing companies to harrassment and mock solicitations.*® It was 
pointed out that the preparation for the annual stockholders meeting 
is a burdensome task even if no opposition is expected and that this 
rule would compel management to anticipate opposition in many 
cases in order to fulfill the requirements of the rules should any oppo- 
sition materialize. 

In the final amendment to the regulations, the SEC narrowed the 
scope of a proxy contest to meet the objections of the companies. As 
a result, the special provisions applicable to contests now govern 
solicitations “by any person or group of persons for the purpose of 
opposing . . . a solicitation . . . by any other person or group of per- 
sons with respect to the election or removal of directors at any 
annual or special meeting of security holders.” *° This limitation does 
not protect a company from a mock solicitation in all instances, but it 
does narrow the rules to contests for corporate control, and it is in 
this area that contests on a large scale will undoubtedly take place. 


ADDITIONAL INFORMATION TO BE FURNISHED IN A Proxy CONTEST 


If, then, there is a contest for corporate control, the SEC has the 
task of assuring that the stockholder is given a fair picture of the 
facts of the dispute by the contestants. Of course, as in the case of 
a hard-fought political campaign, a certain amount of half-truth and 
partisan material will inevitably be used. As one court has said, 
“A certain amount of innuendo, misstatement, exaggeration and 


ant’ Exchange Act Release No. 5212 (Aug. 23, 1955). [Emphasis 


49 See note 29 supra. 
50 Rule X-14A-11(a) of Regulation X-14, supra note 1. 
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puffing must be allowed as a natural by-product of a bitter cam- 
paign.” ** However, the Commission can compensate for such ma- 
terial by making certain that the basic truth is presented to the 
stockholder in the proxy statement and that clearly false or mislead- 
ing statements are not issued. To do this job, however, the SEC 
must be able to ascertain the true facts, and it must also be able to 
require that such facts be furnished to the stockholders. To assure 
that these objectives are carried out, the amended rules provide for 
the furnishing of additional information in the proxy statement when 
there is a proxy contest. In addition, they require the submission 
of a separate statement of facts to the Commission if a proxy contest 
exists. 


The Proxy Statement 


In recent contests the stockholders have not been informed ade- 
quately of the methods of solicitation, the costs of the solicitation 
or the people involved. Thus, it has not been easy to determine 
whether employees of the company or an outside group were to do 
the work of soliciting.** The present amendments provide that in- 
formation on this subject must be included in the proxy statement. 
If regular employees have been or are to be used the classes of em- 
ployees and the manner and nature of their employment must be 
described.** If specially engaged employees have been or are to be 
used, their identity and contract terms, their anticipated cost, and the 
number of such employees must be described.** 

In one recent contest where the opposition to management won 
and gained control of the company, the costs of the contest were 
presented to the stockholders the succeeding year and accepted as 
costs of the company. Yet, it appeared that no mention of this pro- 
cedure was made during the contest.*° As a result, the present 
amendments require that the proxy statement set forth “whether 
reimbursement will be sought from the issuer, and, if so, whether 
the question of such reimbursement will be submitted to a vote of 
security holders” if the cost of the solicitation is to be borne initially 
by a party other than the company.** The amendments also require 


51R. Hoe & Co., 137 N.Y.S. 2d 147-148 (N.Y. Sup. Ct. 1954). 

52 Hearings, supra note 4. There are several companies that specialize in 
the solicitation of proxies from shareholders. 

58 Schedule 14A, Item 3(b)(2), in Regulation X-14, supra note 1. 

54 Schedule 14A, Item 3(b) (3), in Regulation X-14, supra note 1. A por- 
tion of this material is also required when the solicitation is uncontested. 

55 This occurred in the case of the New York Central as described in Hear- 
ings, supra note 4. f 

56 Schedule 14A, Item 3(b) (5), in Regulation X-14, supra note 1. The gen- 
eral rule is that management can recover reasonable costs of a solicitation from 
the company, Steinberg v. Adams, 90 F. Supp. 604 (S.D.N.Y. 1950); Rosen- 
feld v. Fairchild Engine & Airplane Corp., 128 N.E.2d 291 (1955). ese cases 
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a statement of the total amount estimated to be spent and the total 
expenditures to date in the solicitation.** 

There has also been a problem in recent proxy contests of de- 
termining the identity of all of the participants and their interest in 
the securities of the company.°* The amended rules require the 
solicitor to “describe briefly” in the proxy statement “any substantial 
interest, direct or indirect, by security holdings or otherwise, of each 
participant . . . in any matter to be acted upon at the meeting” and to 
include a “fair and adequate summary” of his present occupation, 
criminal record, if any, complete dealings in the securities of the 
company, and all agreements on future employment or past or future 
transactions with the company or members thereof.°® Thus, a sub- 
stantial amount of information, over and above that required in an 
uncontested solicitation, is required when there is a proxy contest. 


Information to be Filed with the SEC: Schedule 14B 


In recent contests, solicitors have flooded the Commission with a 
mass of soliciting material requiring prior clearance.® Yet the state- 
ments made by the contestants were often difficult to verify by in- 
formation on record at the Commission. This fact necessitated in- 
dependent investigations by the staff of the Commission. To allevi- 
ate this burden on a small staff,** the amended rules require the 
submission, by or on the behalf of each participant, of a certified 
statement containing the information set forth in Schedule 14B of the 
rules. This schedule requires facts concerning the identity and back- 
ground of the participants, their participation in other proxy con- 
tests within the past ten years, and their criminal record, if any, in 
the past ten years.** The schedule also requires complete informa- 
tion on the interest of the participants in the securities of the com- 
pany. This includes amounts of securities, acquisitions within the 
past two years, the methods of financing such acquisitions, “contracts, 


also held that the successful ition could recover costs from the one. 
See Friedman, orporate Proxy Contests, 51 Cor. L. Rev. 1 
(1951). For an exposition of the argument that the unsuccessful managemen: 
should also be allowed to recover costs see 61 Yate L. J. 229 (1952). 

57 Schedule 14A, pd 3(b) (4), in Regulation X-14, supra note 1. 

58 Armstrong speech, 0 £.. supra note 12 at 120. See also testimony of 
John Barr, President a tgomery Ward, Hearings, supra note 4. 

59 Schedule 14A, Item 4(b) (1), in Regulation X-14, supra note 1. For the 
purpose of this rule, a participant is any director, nominee for director, com- 
mittee or group or member thereof which solicits proxies, any person who takes 
pds initiative in organizing, directing or financing such a group, and any person 

the solicitation or the purchase or sale of securities (with certain 
oxee aps X-14A-11(b). 


ot The SiC has te than 700 employees. Armstrong speech, op. cit. supra 
note 12, at 122. 
62 Schedul 


le 14B, Item 2, in Regulation X-14, supra note 1. 
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arrangements or understandings” regarding securities, and interest 
in parents or subsidiaries of the company.®* In addition, Schedule 
14B requires a description of the “time and circumstances” under 
which the participant became involved in the solicitation and the 
“nature and extent” of his participation.** The final information re- 
quired is a statement of any past or future transactions or agreements 
between the participant and the company relating to employment or 
business dealings.*° With this information the SEC should be better 
able to supervise proxy contests with the limited staff that is avail- 
able. 
Use of Reprints or Reproductions 


In recent proxy contests there were instances when reprints of 
previously published material were used without identifying the 
source or obtaining the permission of the author.® The rules now 
contain a provision prohibiting this practice in proxy contests. Thus, 
if such material includes, in whole or in part, reprints or reproduc- 
tions, the solicitor must state the name of the author or any people 
quoted, the date of prior publication, whether the author has con- 
sented to the republication, and whether the solicitor has paid for 
the writing in any way.’ This rule will provide shareholders with 
more accurate information about such material and will also serve 


to protect writers from being quoted anonymously. 


FALSE OR MISLEADING STATEMENTS 


Ultimately, the teeth in the proxy regulations are found in the 
fraud provisions which prohibit false or misleading statements in 
soliciting material. The regulations provide: 


No solicitation subject to this regulation shall be made by means 
of any proxy statement, form of proxy, notice of meeting, or 
other communication, written or oral, containing any statement 
which, at the time and in the light of the circumstances under 
which it is made, is false or misleading with respect to any ma- 
terial fact, or which omits to state any material fact n 

in order to make the statements therein not false or misleading 
or necessary to correct any statement in any earlier communica- 
tion with respect to the solicitation of a proxy for the same meet- 
ing or subject matter which has become false or misleading.® 


63 Schedule 14B, Item 3, in Regulation X-14, supra note 1. 

64 Schedule 14B, Item 4(a), in Regulation X-14, supra note 1. 

65 Schedule 14B, Item 4(b & c), in Regulation X-14, supra note 1. 

66 See comments submitted to the SEC on the proposed rules, supra note 29. 
67 Rule X-14A-11(h) of Regulation X-14, supra note 1. 

68 Rule X-14A-9 of Regulation X-14, supra note 1. 
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However, the regulations, prior to the present amendment, con- 
tained no criteria for determining what statements would be con- 
sidered false or misleading. In this area the courts have contributed 
by construing the rules in a number of cases. 

Before discussing the viewpoint of the courts, it should be pointed 
out that while the section applies to all solicitations, whether contested 
or not, it is normally effectively enforced by the courts only when a 
proxy contest is in progress. Injunctive relief, either against the 
holding of the stockholders meeting or against the use of proxies, is 
the usual remedy; and in an uncontested solicitation such relief 
would serve only to disenfranchise some or all of the stockholders. 
For this reason the fraud rule is not generally taken to court unless 
there is a contest.®® 

The courts have limited the fraud concept to the extent that the 
false or misleading statement must be shown to have been a material 
cause of the harm alleged to have been done.”® Thus, a plaintiff 
must show that the false or misleading statements actually will in- 
fluence, or have influenced, the vote of the stockholders," and if the 
election has been held, the courts will not set it aside unless there is 
reasonable certainty that the results of the election would have been 
different but for the false or misleading statements.’* It, therefore, 
appears that in this area the courts will use their injunctive powers 
sparingly unless they are convinced that substantial harm has been 
done. 

While the courts have been reluctant to take action after the hold- 
ing of the shareholders meeting, they have granted relief prior to the 
holding of the meeting. Thus, the courts have enjoined the use of 
proxies obtained by making false or misleading statements,”* and 
have postponed the date of the meeting in order that stockholders 
could be resolicited.™* 


69 In this discussion only the remedies given by the federal courts for viola- 
tion of the SEC proxy regulations are discussed. Such suits are necessarily 
in federal district courts under the Securities and Exchange Act, Section 27, 
48 Sra. 902 (1934), 15 U.S.C. §78aa (1952). For remedies of stockholders 
in state courts (where violation of the SEC regulations is not alleged) see 
Aranow and Einhorn, State Court Review of Corporate Elections, 56 Cotum. 
L. R. 155 (1956). 

70 See Loss 541. 

71 Phillips vy. United Corp. CCH Fep. Sec. L. Rep. $90,395 (S.D.N.Y. 
1947), appeal “dismissed 171 F.2d 180 (2d Cir. 1948). 

72 Even if there is evidence that some votes were changed by the false or mis- 
leading statements. . Cf. Textron Inc. vy. American Woolen Co., 122 F. Supp. 
305 (D. Mass. 1954). 

73 SEC v. O’Hara Re-Election Committee, 28 F. Supp. 523 (D. Mass. 1939) ; 
SEC vy. Okin, 58 F. Supp. 20 (S.D.N.Y. 1944). 

14 SEC vy. O’Hara Re-Election Committee, supra note 73; SEC v. May, 134 
ne 247 (S.D.N.Y. 1955), aff'd CCH Fen. Suc. L. Rep. 1 90,744 (2d Cir. 
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The holdings of the courts provide some assistance in determining 
what statements will be held to be false or misleading. It is reason- 
ably clear that the prior rulings of the SEC will be considered by 
the courts in making their decision. This is true whether that rul- 
ing was in the form of the language of the proxy regulations * or of 
prior clearance of the disputed statements by the Commission.”* It 
is also clear that the courts will allow a certain amount of “under- 
statement or exaggeration” without holding the statement false or 
misleading.” In a specific instance neither failure to state all alterna- 
tives to a proposed course of action nor failure to state the motives 
of the solicitor made a statement misleading."* In another case un- 
supported comparisons of the company with other companies were 
held not to be sufficiently misleading to merit relief.”* Finally, it was 
held that a party complaining of false or misleading statements must 
cite specific statements and not just “muddy the waters” by making 
general accusations that statements were false and misleading.®° 

On the other hand, charges of mismanagement, innuendo and per- 
sonal allegations against the directors when not properly supported 
by facts have been held to be misleading.** Rhetorical questions with 
false implications as well as omission of information on some of the 
associates in the solicitation were also held to be misleading.** In 
each case the statement complained of must be considered in the 
context of the complete statement issued by the participant rather 
than as a separate statement. 

In an attempt to clarify this entire area, the SEC included in the 
first proposed amendments to the rules a list of specified types of 
statements which would be “deemed misleading.” ** The types of 
statements specified were rather vaguely stated, however, and in two 
instances the criteria was whether the statement could be supported 
with information on file at the Commission. The comments on the 
proposed rules generally pointed out that the criteria should be the 

7 Doyle v. Milton, 73 F. Supp. 281 (S.D.N.Y. 1947). 


76 Ibid. Dunn v. Decca Records Inc., 120 F. Supp. 1 (S.D.N.Y. 1954). 
Jae aoa)” Okin, 48 F. Supp. 928 (S.D.N.Y. 1943), aff'd 137 F.2d 862 (2d 

ir. 

78 Doyle v. Milton, 73 F. Supp. 281 San 1947). 

79 On the th that the opponent could supply the facts necessary to refute 
the Guia tae v. May, 134 F. Supp. 347 (S.D.N.Y. 1955), aff'd CCH 
Fep. Sec. L. Rep. 90,744 (2d Cir. 1956). 

80 Subin v. Goldsmith, 224 F.2d 776 (2d Cir. 1955). 

81 SEC y. O’Hara Re-Election Committee, 28 F. Supp. 523 (D. Mass. 1939). 
See Rosen v. Alleghany Corp., 133 F. Supp. 858 (S.D.N.Y. 1955) where the 
court allowed the solicitor to remove or clarify misleading statements on thread 
of an injunction. 

82 SEC v. May, 134 F. Supp. 247 (S.D.N.Y. 1955), aff'd OCH Fed. Sec. L. 
Rep. § 90,744 (2d Cir. 1956). 

88 SEC Exchange Act Release No. 5212 (Aug. 23, 1955). 
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actual misleading effect of the statement and not where the facts 
substantiating this statement were located. There was also criticism 
of the concept of stating criteria in the regulations on the grounds 
that the courts had proven to be capable of determining what con- 
stituted fraud. 

In the final amendments to the rules the SEC added a statement 
of “what . . . may be misleading” in solicitations.** The criteria was 
more specifically and logically stated than it had been in the first 
proposed amendments, but there is still some doubt whether the ob- 
jections of companies are not valid. For instance, predictions of fu- 
ture prospects of the company are particularily relevant to stock- 
holders and would seem to fall within the category of campaign liter- 
ature which the courts have allowed. Claims of victory would also 
seem to be campaign literature of a relatively harmless nature. It 
seems that this statement of criteria will not alter the basic fact that 
the courts will have to decide each case of alleged fraud in the light 
of the complete facts of the solicitation. In such a case, the criteria 
stated in the new rules appears to be of only nominal value. 


ANTICIPATED EFFECT OF THE AMENDMENTS 


The amendments to the SEC proxy regulations appear to be ef- 
fective in several areas. In the first instance, the rules have been 
more clearly and specifically stated. Thus, the definition of “solicita- 
tion” has been brought in line with the practice of the Commission 
and the holdings of the courts. The specific rules relating to proxy 
contests have been set forth and the rule on preliminary statements 
has been put into the regulations. The rules on oral statements have 
been set forth and clarified and some indication of the thinking of the 
Commission in interpreting the term “misleading” has been provided. 
These clarifications should benefit all parties dealing with proxy 
solicitations—especially lawyers whose job it is to determine the 
exact scope of the regulations in specific fact situations. 

In addition, it appears that the SEC has reduced its administrative 
burden in several ways. Primarily, the additional information in 


84 Rule X-14A-9 of Regulation X-14, supra note 1, contains the following: 
NOTE: The following are some examples of what, depending upon par- 
— facts and circumstances, may be misleading within the meaning of this 
e: 
{3} Predictions as to specific future market values, earnings, or dividends. 
b) Material which directly or indirectly impugns character, integrity or 
personal reputation, or directly or indirectly makes charges concerning im- 
proper, illegal or immoral conduct or associations, without factual foundation. 
(c) Failure to so identify a proxy statement, form of proxy and other 
soliciting material as to clearly distinguish it from the soliciting material of 
any other person or persons soliciting for the same meeting or subject matter. 
(d) Claims made prior to a meeting regarding the results of a solicitation. 
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Schedule 14B should provide the Commission with considerably more 
factual data and lessen the need for investigations by the staff of the 
Commission. The removal of the requirement for prior review of 
speeches, press releases and radio and television scripts should re- 
duce the pressure on the staff. And since the small staff of the SEC 
is one of the limiting factors in the expeditious handling of soliciting 
material, all parties should benefit from any such reduction in the 
workload of the Commission. 

As a corollary to the reduction of the work of the SEC, the amend- 
ments may increase the work of contestants. More information must 
be submitted to the Commission and set forth in the proxy state- 
ment. This is a particular burden in the case of the proxy state- 
ment which must be furnished to every stockholder. On the other 
hand, speeches, press releases and radio or television scripts do not 
require prior review by the Commission. Since most contestants rely 
on mailing literature to stockholders as the primary method of solicit- 
ing, the amended rules will generally require additional work. How- 
ever, the contestants who make extensive use of speeches and re- 
leases of material through the press will face less work in this area. 
The burden of the additional work required thus will be placed on 
contestants in small-scale contests rather than on the contestant in a 
fight for a nationally known company where speeches and press 
releases are of greater benefit. 

Another result of the amended proxy regulations will be the addi- 
tional information which the stockholder will receive. More informa- 
tion would appear to be beneficial, and the change is certainly a 
further step in the efforts of the SEC to secure “full disclosure” of 
the facts. However, in the light of the volume of information that 
is provided to a stockholder in the present-day contest, substantial 
benefits resulting from this additional information are not anticipated. 
In certain instances, facts on such topics as the criminal record of 
the participants may exert a substantial influence on voting prefer- 
ences but on the whole it is doubted whether the additional facts 
will influence a large number of votes. 

A final effect of the amendments is the limitation which they im- 
pose upon the enforcement powers of the SEC. Heretofore, the most 
effective power of the Commission under the proxy regulations has 
been the power resulting from prior review of soliciting material.* 
With prior review the Commission was able to have objectionable 
statements removed before receipt of the material by the public. How- 
ever, under the amended rules, there will be no prior review of 


85 See EMERSON AND LATCHAM, SHAREHOLDER Democracy 81 (1954). 
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speeches, press releases or radio and television scripts. Thus, if 
statements are made which the Commission considers to be false or 
misleading, the alternatives of the Commission are few. There is the 
possibility of retraction of the statement by the solicitor. However, 
this possibility raises the questions of whether a retraction will ef- 
fectively remedy the harm caused by the original statement and 
whether the solicitor will in fact retract. A second possibility is the 
issuance of a counter-statement by the SEC. This action could 
jeopardize the position of impartiality which the Commission must 
maintain to supervise contests effectively. Thus, the Commission 
may find itself with the final alternative of court action as the only 
means of enforcing its regulations. 

Since court actions by the SEC are time consuming and sometimes 
ineffective, it appears that any need for additional resort to the courts 
may furnish the Commission with added incentive for requesting 
Congress to give it stop-order power in the field of proxy solicitations. 
The chairman of the Commission has recently stated that such power 
is needed in this area ** and it would appear that the present amend- 
ments will make this need more apparent. A final effect of the present 
amendments, therefore, may well be a request by the Commission for 
stop-order power in order to bolster the effectiveness of the SEC 
in the area of regulation of proxy solicitations. 

RapH C. Nasa, Jr. 


86 Armstrong speech, op. cit. supra note 12, at 116, 121-122. 
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CoNSTITUTIONAL LAW—GOVERNMENT CONTRACTS—RETROSPEC- 
TIVE EFFECT OF FEDERAL STATUTE PROHIBITING PAYMENT OF FEES 
or Kicxsacks.—The Fisher Body Division of General Motors Corpo- 
ration was the major subcontractor under a prime cost-plus-a-fixed- 
fee contract between North American Aviation, Inc. and the Army 
Air Force. The Government brought an action for damages under 
section 1 of the Federal Anti-Kickback Act, 60 Strat. 37 (1946), 
41 U.S.C. § 51 (1952), to recover from defendants commissions which 
they, as lower-tier subcontractors, had paid an employee of Fisher 
Body to secure the award to them of certain blueprint subcontracts. 
These transactions took place during the years 1944-45, prior to the 
passage of the act in 1946. Section 1 of the act forbids a subcon- 
tractor to pay any fee or compensation to a government prime cost 
contractor or to a higher-tier sub-contractor as an inducement for the 
award of a subcontract, and further provides that the United States 
may bring an action to recover from the subcontractor “. . . the 
amount of such fee or commission . . . whether heretofore or here- 
after paid or incurred... .” Defendants contended that to give the 
act such a retrospective effect would deprive them of vested property 
rights contrary to the due process clause of the fifth amendment of 
the Constitution, and would in effect make the act an ex post facto 
law. Held, judgment for plaintiff; section 1 of the act is clearly 
retrospective, but is not ex post facto nor violative of due process; 
there is no vested constitutional right to withhold property to which 
the Government is entitled by virtue of the public policy of the Na- 
tion and the application of well-known common law principles. 
United States v. Davio, 136 F. Supp. 423 (E.D. Mich. 1958). 

Contracts for payment of commissions to secure pct con- 
tracts or congressional favors which tend to corrupt are void as 
against public policy. Tool Co. v. Norris, 69 U.S. (2 Wall.) 45 
(1864) ; Hazelton v. Sheckells, 202 U.S. 71 (1906). As early as 
1941, the payment of kickbacks in most types of war subcontracts 
was expressly prohibited. See Exec. Order No. 9001, 6 Fep. Rec. 
6787 (1941), as amended, Exec. Order No. 9296, 8 Fev. Rec. 1429 
(1943 eff. as of 1941). That Congress intended the Federal Anti- 
Kickback Act to have a retrospective effect is patent from the language 
used. 

All statutes are to be considered prospective unless their language 
is express to the contrary, or there is a necessary implication to that 
effect. Harvey v. Tyler, 69 U.S. (2 Wall.) 328 (1864) ; Shwab v. 
Doyle, 258 U.S. 529 (1922); Hiatt v. Hilhard, 180 F.2d 453 (5th 
Cir. 1950). A statute is not invalid merely because retrospective 
Curtis v. Whitney, 80 U.S. (13 Wall.) 68, 70 1 (1871) ; although from 
the beginning retrospective laws have been suspect, 2 Story, Com- 
MENTARIES ON THE ConstiTuTION § 1398 (3d ed. 1858) ; 2 Cooney, 
CONSTITUTIONAL Limitations 772 (8th ed. 1927). The Con- 
stitution does not condemn retrospective acts which do not impair 
vested rights, United States ex rel. Feuer v. Day, 42 F.2d 127 (2d 

[ 705] 
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Cir. 1930), or the obligations of contracts, or partake of the char- 
acter of ex post facto laws, Satterlee v. Mathewson, 27 U.S. (2 Pet. 
380) 147 (1829), unless their effect would be a deprivation of life, 
liberty, or property contrary to the fifth amendment, Plummer v. 
Northern Pac. Ry. Co., 152 Fed. 206, 210 (C.C.W.D. Wash. 1907). 

The words ex post facto, as used in the Constitution, Art. 1, § 9, 
cl. 3, do not apply to civil statutes which may be retroactive, Watson 
v. Mercer, 33 U.S. (8 Pet. 88) 38 (1834); Locke v. New Orleans, 
71 U.S. (4 Wall.) 172 (1866), but refer only to criminal or penal 
enactments, Calder v. Bull, 3 U.S. (3 Dall. 386) 269 (1798), and 
are inapplicable to legislation of any other kind, Bankers Trust Co. 
v. Blodgett, 260 U.S. 647, 652 (1923). The constitutional prohibi- 
tion may not be evaded by giving a civil form to a measure which is 
essentially criminal. Burgess v. Salmon, 97 U.S. 381 (1878). 

With this limitation on the construction of ex post facto laws, a 
limitation which still obtains, see Marcello v. Bonds, 349 U.S. 302 
(1955); Galvan v. Press, 347 U.S. 522 (1954), the implications of 
the contract clause, Art. 1, § 10, cl. 1, were expanded so as to protect 
previously vested property rights. See Fletcher v. Peck, 10 U.S. 
(6 Cranch 87) 328 (1810); Waters-Pierce Oil Co. v. Texas, 212 
U.S. 86 (1909). Similarly, the due process clause of the fifth amend- 
ment has been invoked to secure property rights acquired prior to the 
enactment of retroactive statutes, in cases where a person has clearly 
relied on existing law. Nichols v. Coolidge, 274 U.S. 531 (1927). 
But see Fleming v. Rhodes, 331 U.S. 100 (1947). 

Thus the Supreme Court has abrogated as violative of due process 
retrospective enactments that imposed an estate tax upon gifts inter 
vivos completely vested beyond recall before the passage of the act, 
Nichols v. Coolidge, supra; that cancelled contracts of war-risk in- 
surance, Lynch v. United States, 292 U.S. 571 (1934); that vali- 
dated a previously unauthorized imposition of tolls, Forbes Pioneer 
Boat Line v. Bd. of Comm’rs. of Everglades Drainage Dist., 258 U.S. 
338 (1922); but see United States v. Heinszen & Co., 206 U.S. 370 
(1907); that repealed a state statute granting compensation for 
consequential damages occasioned by changes in the grades of streets, 
Ettor v. City of Tacoma, 228 U.S. 148 (1913), contra Crane v. 
Hahlo, 258 U.S. 142 (1922); or that reduced from thirty to six 
years the period previously required to elapse between the two ex 
parte proceedings necessary to secure title to land, Ochoa v. Hernan- 
dez y Morales, 230 U.S. 139 (1913). 

On the other hand, the Supreme Court has held valid retroactive 
laws that sought to collect taxes which but for concealment by the 
taxpayer should have been paid in previous years, Sturges v. Carter, 
114 U.S. 511 (1885); that denied to polygamists the right to vote 
in a territorial election, even as applied to a person who had not prac- 
ticed polygamy since the law was enacted, Murphy v. Ramsey, 114 
U.S. 15 (1885); that, by expanding the class of those eligible to 
be made beneficiaries under federal war-risk insurance, denied to the 
original beneficiary her full rights under a policy, White v. United 
States, 299 Fed. 855 (E.D. Va. 1924), aff'd, 270 U.S. 175 (1926) ; 
that permitted the cancellation of naturalization certificates obtained 
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by fraud prior to the e of the act, Johannessen v. United States, 
225 U.S. 227 (1912); that authorized the deportation of aliens for 
criminal acts previously committed, Mahler v. Eby, 264 U.S. 32 
(1924); Marcello v. Bonds, supra; or that directed alien members 
of the Communist Party to be deported, although the particular alien 
had renounced the party well before the act became law, Harisiades 
v. Shaughnessy, 342 U.S. 580 (1952); Galvan v. Press, supra. An 
administrative order reducing an unapproved, and hence illegal, rental 
and requiring the landlord to refund the excess previously collected 
was held not to destroy vested property rights since the order was 
based on statutory requirements in force at the time the rentals were 
paid. Woods v. Stone, 333 U.S. 472 (1948). In like manner, there 
was no denial of due process by a statute withdrawing the right to 
sue for the recovery of taxes paid under protest after the statute of 
limitations had run, where the claim arose through an administrative 
mistake and was without substantial equity. Graham & Foster v. 
Goodcell, 282 U.S. 409 (1931); accord, Paramino Lumber Co. v. 
Marshall, 309 U.S. 370, 379 (1940). By distinguishing between 
presently existing property rights and future action predicated there- 
on, the Court has sustained rent regulations as applied to prevent 
execution of a judgment of eviction rendered by a state court before 
the enabling legislation was passed. Fleming v. Rhodes, supra. 

In the recent cases upholding retroactive statutes, the Supreme 
Court has recognized that such statutes may, and often do, lead to 
harsh results in individual situations. But the danger of retroactivity 
must always be measured against the harm of producing a result which 
is contrary to statutory design or to legal and equitable principles. 
If that harm is greater than the ill effects of the retrospective applica- 
tion of the new standard, it is not the type of retrospectivity that the 
modern Court forbids. Securities & Exchange Comm. v. Chenery 
Corp., 332 U.S. 194, 203 (1947) ; Norman v. Balt. & O. R. Co., 294 
U.S. 240 (1935). 

It is suggested that the rationale of the limited number of cases 
holding the retroactive application of statutes contrary to due process 
can be deduced from the fact that, in each case where a retroactive 
statute was declared void, the injured party had changed his posi- 
tion, omitted to change it, or had made commitments in reliance upon 
the existing law, to such an extent that the change in the law ap- 
plicable to his prior conduct came as a surprise which he had no 
opportunity to anticipate or avoid. In the cases holding the retro- 
active application of the statute consistent with due process, different 
criteria obtain. 

The cases in which the Supreme Court has upheld the validity of 
retrospective enactments fall into three primary categories: those 
holding that no property rights had in fact vested, or more broadly 
that there had been no infringements of property rights which it was 
expedient for the Court to redress, Sturges v. Carter, supra; Johan- 
nessen v. United States, supra; Woods v. Stone, supra; those hold- 
ing that the asserted property right could not arise through defects 
or mistakes in the administration of government, Graham & Foster 
v. Goodcell, supra; Paramino Lumber Co. v. Marshall, supra; and 
4 
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those holding that federal regulation of future action, based upon 
rights previously acquired by the person regulated did not violate the 
due process requirement, Fleming v. Rhodes, supra. The deportation 
cases present a different situation, and have been decided on the 
traditional ground that deportation is not a criminal punishment, 
and that the right to admit or expel aliens is a basic prerogative of 
the sovereign. Harisiades v. Shaughnessy, supra; Galvan v. Press, 
supra. 

The principal case presents the first occasion for a judicial ruling 
on the retrospective language contained in section 1 of the Federal 
Anti-Kickback Act. In holding that at the time the act took effect 
the defendants could assert no property right in the amount of the 
commissions, the district court relied fundamentally on the principles 
of common-law agency, and reasoned that there can be no property 
right, vested or otherwise, in the fruits of an illegal transaction. The 
court thus followed the settled rule that a person cannot have a vested 
right to do wrong. It is submitted, therefore, that the instant case 
was soundly decided in consonance with that broad classification of 
Supreme Court decisions sustaining retroactive statutes on the ground 
that the property rights advanced in derogation thereof had not in 
fact vested. John W. F. Faircloth.* 


GOVERNMENT CONTRACTS—DEFAULT OF CONTRACTOR—RIGHTS OF 
ASSIGNEE AND SURETY TO UNPAID BALANCE OF CONTRACT PRICE.— 
Contractor obtained a government contract for construction of a 
public building and furnished surety bonds for performance of the 
contract and payment of laborers and materialmen, as required by 49 
Stat. 793 (1935), 40 U.S.C. § 270a (1952). National Surety Com- 
pany furnished the required bonds. Contractor assigned his claims 
under the contract to The First National Bank in Houston as col- 
lateral security for loans. There was no showing that the contractor 
used these loans to further the work of the assigned contract. The 
contractor defaulted; and pursuant to its bonds, the surety satisfied 
claims. The surety claimed the balance of the contract price remain- 
ing to be paid by the Government; the assignee bank was made a 
third party defendant to assert its claim. Held, for the surety; claims 
of a surety arising from discharge of liability on its bonds are su- 
perior to claims of an assignee. National Surety Corporation v. 
United States, 133 F. Supp. 381(Ct.Cl. 1955), cert. denied, 350 U.S. 
902 (1955). 

Prior to 1940 the assignment of contract claims against the Gov- 
ernment was permitted only after the claims had been allowed, the 
amount ascertained and a warrant for payment issued. Rev. Stat. 
§ 3477 (1875), as amended, 54 Stat. 1029 (1940), 31 U.S.C. § 203 
(1952) and Rev. Stat. § 3737 (1875), as amended, 54 Stat. 1029 
(1940), 41 U.S.C. § 15 (1952). 

A surety who had completed a government contract under its per- 
formance bond prevailed over a bank which made loans using the 
contract as security, where the contested funds were those retained 


* Winner, 1956 ANNuaL Geo. WasH. L. Rev. Recent Cas—E ANNOTATION 
CoMPETITION for prospective members of the Law Review Staff. 
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by the Government to insure satisfactory performance of the contract 
and there was no showing that the loans had been used to further 
the contract work. Prairie State Bank v. United States, 164 U.S. 
227 (1896). Where the surety’s rights arose from its payment bond, 
the surety also prevailed. Henningsen v. United States Fidelity & 
Guaranty Co., 208 U.S. 404 (1908). An assignee bank prevailed 
over a surety where the bank had obtained, in addition tc the usual 
security for loans for payroll payments, an assignment to the bank 
by each laborer of his claim against the contractor. Third National 
Bank v. Detroit Fidelity & Surety Co., 65 F.2d 548 (5th Cir. 1933). 
Thus, prior to 1940, the surety’s rights were superior to those of 
an assignee except where the latter’s assignments were of claims for 
which the surety would have been liable under its bonds. 

The 1940 amendment to Rev. Stats. §§ 3477 and 3737, supra, 
provided that a contractor might assign all his claims under a gov- 
ernment contract to a bank or lending institution provided that desig- 
nated parties, including the surety, were notified. This amendment 
has received two different interpretations with regard to the surety 
—assignee problem. 

An assignee prevailed over a surety where the difference between 
the unpaid contract price and the retained percentage was sufficient 
to satisfy the assignee’s claims and the loans were shown to have 
been used to further the contract work. Coconut Grove Exchange 
Bank v. N ew Amsterdam Casualty Co., 149 F.2d 73 (5th Cir. 1945). 
An assignee’s claim to progress yments due the contractor at the 
time of default, the loans having cangroen on the contract, was held 
superior to that of a surety since the work represented by such funds 
was completed by the contractor and the surety’s claim relating to 
that work must have arisen under its payment bond. The surety’s 
superior right to the retained percentage and to progress payments 
due for work completed under the performance bond were affirmed. 
General Casualty Co. v. Second National Bank, 178 F.2d 679 (5th 
Cir. 1949). The court held the assignee could prevail because (1) 
there would be little reason for the 1940 amendment requirement 
that the surety be notified of any assignment unless its rights were 
affected, and (2) the language of the amendment making an assign- 
ment valid for all purposes, was not restricted to exclude the surety 
from its operation. 

The other interpretation of the 1940 amendment is that of the Court 
of Claims. Sureties have prevailed over assignees in cases where 
the sureties’ claims arose under either ——— or payment bonds, 
there being no showing that the proceeds of the assignee’s loans were 
used to further the contract work. Hardin County Savings Bank v. 
United States, 106 Ct. Cl. 577, 65 F. Supp. 1017 (1946) -° Royal In- 
(1980). Co. v. United States, 117 Ct. Cl. 736, 93 F. Supp. 891 

The principal case announced that the surety’s rights were superior 
to the assignee’s regardless of the source of the surety’s claims. The 
1940 amendment was held only to have waived the restrictions of 
Rev. Stats. §§ 3477 and 3737, supra, and to permit direct assign- 
ment of claims. The surety’s rights were held superior in point of 
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time since they arose by subrogation and related back to the letting 
of the government contract at which time the surety bonds were re- 
quired to be delivered. The surety’s equity was also held superior 
since the statutory requirement of surety bonds would be constructive 
notice to the assignee of the surety’s equity at the time the assignment 
was taken. 

In applying the 1940 amendment, the Fifth Circuit Court of Ap- 
peals has, in effect, set up three requirements which an assignee must 
meet in order to prevail over a surety: 


(1) The loans must be shown to have been used on the con- 
tract work; 

(2) The funds involved must be progress payments earned 
by the contractor prior to the surety’s performance; and 

(3) The surety’s rights which are subordinated must have 
arisen under its payment bond. 


If these requirements had been applied in the Court of Claims 
cases, supra, the decisions would have been the same since the as- 
signee did not show the loans had been used to further the contract 
work. Thus the Court of Claims interpretation leads to an unneces- 
sary conflict concerning the application of the 1940 amendment. 

In Central Bank v. United States, 345 U.S. 639 (1953), the Su- 
preme Court took notice that the purpose of the 1940 amendment 
was to make additional private financing available to persons awarded 
government contracts. It is submitted that the statement of assignee 
—surety rights announced by the court of appeals is preferable since 
it is not only in accordance with the language of the amendment but 
also, by giving assignees’ claims limited superiority, it encourages as- 
signees to make loans and thus carries out the purpose of the amend- 
ment, Frederick T. Sadler. 


PATENTS—ANTICIPATORY DATE OF ForREIGN PaTENTs.—lIn de- 
fense of a suit for patent infringement, invalidity of the patent was 
alleged under 35 U.S.C. § 102(a) (1952) which provides in part 
that a person shall be entitled to a patent for his invention unless it 
has been “patented . . . in this or a foreign country” before said 
invention. Defendant relied on a Belgian patent granted prior to the 
invention covered by plaintiff’s patent but which was not made avail- 
able to the public until three months after granting which is the 
practice under Belgian law. The American patentee’s invention was 
made prior to the date on which the Belgian patent was made public. 
Held, Judgment for plaintiff; the Belgian patent was not “patented” 
within the meaning of 35 U.S.C. 102(a) until made available to the 
public. Carter Products Inc. v. Colgate-Palmolive Co., 130 F. Supp. 
557 (D. Md. 1955), aff'd on other grounds sub nom, 108 U.S.P.Q. 
383 (4th Cir. 1956). 

The question of what is the effective date of a foreign patent for 
anticipatory purposes is not a new one. In an early decision, the 
Supreme Court held that a foreign patent is no defense to a suit 
upon a American patent unless published before the making of the 
invention by the American patentee. In that case a British patent 
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was alleged to be anticipatory. The Court held that the British patent 
was not effective as anticipation until the specification was enrolled. 
Elizabeth v. Pavement Co., 97 U.S. 126 (1877). In a second case 
before the Court during this period a British patent was held not 
anticipatory because the completed specification was not filed before 
the invention by the American patentee, though the British patent 
had been granted earlier than said invention. Smith v. Goodyear 
Dental Vulcanite Co., 93 U.S. 486 (1876). The test for valid 
anticipation—enrollment in one case and filing of a completed specif- 
ication in the other—reflects changes in the British law during the 
nineteenth century. In both cases, however, the above procedural 
requirements were accompanied by laying the specification open to 
public inspection De Ferranti v. Westinghouse, Jr., 1890 C.D. 
114 (Comm’r of Patents 1890). 

Where a French patent was offered in defense to a suit for in- 
fringement the word “patented” in the statute was interpreted to 
mean only inventions which had been laid open to the public before 
the invention by the American patentee. In that case the foreign 
patent was found to be a valid anticipation. Schoerken v. Swift, 7 
Fed. 469 (C.C.S.D.N.Y. 1881). 

That the burden of proof is on the party alleging invalidity of an 
American patent has long been established and is now codified in 35 
U.S.C. § 282 (1952). This burden was not sustained where a 
Belgian patent was offered as anticipatory, but the record failed to 
show when publication occurred. Scovill Mfg. Co. v. Satler, 21 
F.2d 630 (D. Conn. 1927). The court, citing Elizabeth v. Pavement, 
supra, stated that the Belgian patent could not be given any con- 
sideration since it was not shown to have been published before the 
American invention. This same Belgian patent was rejected by a 
second court when the evidence did not prove that it had been open 
to the public prior to the American invention. Scovill Mfg. Co. v. 
Balistocky, 48 F.2d 875 (E.D. Penn. 1931), rev’d on other grounds 
sub nom, 61 F.2d 494 (3d Cir. 1932). 

Apart from the Scovill cases, supra, the question of the effective 
date of a Belgian patent appears to have been raised in only two 
other cases. These represent a complete reversal of the above views. 
Ex parte Scalera, 104 U.S.P.Q. 75 (Pat. Off. Bd. of App. 1950) ; 
General Electric Co. v. Hygrade Sylvania Corp., 61 F. Supp. 476 
(S.D. N.Y. 1944). In the Scalera case, the Board, though recog- 
nizing that the earlier cases would appear to support appellant’s view, 
relied solely upon the General Electric decision, supra, and held that 
a Belgian patent was “patented” within the meaning of 35 U.S.C. 
§ 102(b) (1952) on the date of granting three months prior to pub- 
lication. The meaning of “patented” in section 102(b) is undoubtedly 
the same as in section 102(a). See Goldman, Anticipatory Value of 
Foreign Patents, 37 J.P.0O.S. 405 (1955). The General Electric 
case holding was dismissed as dicta by the court in the principal case. 

An Italian patent was said to be prima facie effective as anticipatory 
on the granting date, though there was no showing that it had been 
published or made available to the public at that time. Trico Products 
Corp. v. Delman Corp., 180 F.2d 529 (8th Cir. 1950) (dictum). 
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The first holding which appears to have veered from the position 
of the Supreme Court in the Elizabeth and Goodyear cases, supra, 
involved a suit for infringement of an American patent where French 
patents were offered in defense. A question before the court was 
whether the French patents were effective as anticipation when they 
had never been published or printed (though open to public inspec- 
tion). The court said that it was not necessary that the specifica- 
tion be printed, and that it was sufficient that the Officials had 
“acted upon the application and granted the patent” Sirocco En- 
gineering Co. v. Sturtevant, 220 Fed. 137 (2d Cir. 1914). It is this 
holding which the cases contra to the principal one would seem to 
rely upon either directly or indirectly. 

It is of interest to note that a second question in the Sirocco case 
was whether the French patents had become ineffective because they 
had lapsed by failure to pay a required fee. This apparently unre- 
lated issue becomes significant because of the words of the court in 
holding lapsing to be immaterial. The court, citing reson v. Pierce, 
39 Fed. 795 (D. Mass. 1889), said that all that is required is that 
the foreign patent be patented, and “it is patented there the moment 
it is sealed or enrolled.” The Ireson case repeats the rule of the 
Elizabeth case, supra, (requiring publication), and it appears that 
the court in the Sirocco case is employing the words sealed or 
enrolled in a narrow sense, eliminating the requirement that enroll- 
ment be accompanied by publication as was the situation when those 
words appeared in the earlier decisions involving British patents. 

It is believed that though the Sirocco case was decided properly on 
the facts, the court misinterpreted the meaning of the words “sealed 
and enrolled” as first employed by the Supreme Court. Moreover, 
since the Sirocco case involved foreign patents which were open to 
the public, though not printed at the time of granting, the broad 
language of decision has been improperly extended to cases where 
the foreign patent is not available to the public at the time of grant- 
ing. The holding of the principal case would seem to lend support 
to the better rule. Farrell R. Werbow. 


PATENTS—DovuBLE PATENTING—CONFLICTING JUDICIAL STAND- 
ARDS FOR DETERMINING.—Plaintiff brought suit for infringement 
of two patents which had been co-pending as applications to the 
same inventor in the United States Patent Office. The district court 
held the first issued patent valid and infringed, and the second issued 
patent invalid on the ground of double patenting in that the claims 
of the second issued patent did not define invention beyond the claims 
of the first issued patent. Plaintiff appealed, contending that the 
proper test for double patenting requires only that the claims of 
the second patent be for an invention that is different from that re- 
cited by the claims of the first patent, and does not require that the 
claims of the second issued patent define invention beyond the claims 
of the first issued patent. Held, affirmed; the correct standard with 
respect to double patenting is that which requires that the claims of 
the second issued patent show invention beyond the claims of the 
first issued patent. Weatherhead Co. v. Drillmaster Supply Co., 227 
F.2d 98, 107 U.S.P.Q. 184 (7th Cir. 1955). 
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In an early case, which is still the leading case on the subject of 
double patenting, the Supreme Court held that a valid patent cannot 
issue for an invention which is disclosed and claimed in a prior 
patent to the same inventor, which patents were co-pending as appli- 
cations in the United States Patent Office. Miller v. Eagle Mfg. Co., 
151 U.S. 186 (1894). In the same case, the Court stated that double 
patenting would not be avoided merely because the claims of the 
respective patents differed from each other in wording, and that in 

order for the second patent to be valid its claims must be directed 
to subject matter that, although described in the former patent, was 
“. . . essentially distinct and separable from the invention covered 
thereby and the claims made thereunder. . 

From the holding in the Miller case, supra, there have developed 
two judicial standards for determining double patenting, one of which 
developed in the Court of Customs and Patent Appeals (C.C.P.A.), 
and the other in the courts of the federal circuits. 

The doctrine of the federal circuits had its inception in the Second 
Circuit where it was held that the test for double patenting was 
whether the claims of the later issued patent were for an invention 
that was separate from that defined in the claims of the earlier issued 
patent, which patents had been co-pending as applications to the 
same inventor. Traitel Marble Co. v. y.U. ‘2 Hungerford Brass & 
Copper Co., 22 F.2d 259 (2d Cir.), cert. denied, 274 U.S. 753 
(1927). In defining separate inventions, the court pointed out that 

. the test of this question is not whether the step between the 
later claims and the earlier claims required invention. .”, and 
double patenting applies, therefore, ae when the claims of the two 
patents are in substance the same. 

The doctrine of the Traitel case has considerable vitality in the 
law today. The federal circuits have not been entirely uniform, how- 
ever, in their formulation of a standard for determining double pat- 
enting, with the result that there are cases holding no double patenting 
unless the claims of the two patents are coextensive, Corcoran v. 
Riness, 19 F. Supp. 344 (S.D. Cal. 1937).; other cases holding 
strictly to the doctrine of the Miller case, supra, in requiring essen- 
tially distinct and — claimed inventions, Tampax v. Personal 
Products Corp., 38 F. Supp. 663 (E.D.N.Y. 1941); and the re- 
mainder and majority, of the cases holding to the doctrine of the 
Traitel case, supra, in finding double patenting only if the claims 
of both patents are in substance the same, Scharf v. Weinfield & 
Kahn, Inc., 31 F. Supp. 689 (S.D.N.Y. 1940); Schick Dry Shaver, 
Inc. v. Motoshaver, Inc., 25 F. vp at 346 (SD. Cal. 1938). 

In contrast with the lack of uniformity found in the decisions 
of the courts in the federal circuits in formulating a standard for 
determining double patenting, the Court of Customs and Patent 
Appeals has consistently required that in order for the claims of a 
pending application to avoid a rejection on the ground of double 
patenting, the claims must show invention beyond the claims of the 
patent which was formerly co-pending therewith as an application 
by the same inventor. In re Copeman, 30 C.C.P.A. (Patents) 962, 
135 F.2d 349 (1943) ; In re Sherman, 28 C.C.P.A. (Patents) 1329, 
121 F.2d 527 (1941). 
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The test for double patenting which is applied by the CCPA has 
its basis in the early decision of In re Isherwood, 46 App. D.C. 507 
(1917), as amplified by subsequent Commissioner’s decisions in Ex 
parte Hammond and Hammond, 1922 C.D. 15, and Ex parte Thomas, 
1918 C.D. 11, which cases were, as was the Traitel case, supra, merely 
interpretations of the basic doctrine enunciated by the Supreme Court 
in the Miller case, supra, by lower courts and administrative officials. 

The CCPA has been urged to follow the reasoning of the Traitel 
case, supra, in holding that the difference between the claims of the 
pending application and the claims of the patent which had been co- 
pending therewith as an application to the same inventor need not 
amount to invention. The CCPA has refused to do this, citing some 
ten CCPA decisions to the contrary as representing the weight of 
authority on the standard for determining double patenting. In re 
Fischer, 19 C.C.P.A. (Patents) 1077, 57 F.2d 369 (1932). 

The Patent Act of 1952 has provided a statutory definition of the 
term invention, 35 U.S.C. § 103 (1952), which term is the heart 
of the CCPA standard of double patenting as defined in the Sherman 
case, supra. The interpretation of section 103 by the courts thus 
far indicates that the statute will stabilize the meaning of invention 
as a legal standard, which will in turn make the CCPA standard 
more meaningful in determining double patenting. Lyon v. Bausch 
& Lomb Optical Co., 224 F.2d 530 (2d Cir. 1955), cert. denied, 350 
U.S. 911 (1956). See Note, Stabilizing Effect of Section 103 of the 
1952 Patent Act, 24 Gro. Was. L. Rev. 366 (1956), for a discus- 
sion of the Lyon decision, supra, and its relation to the 1952 Patent 
Act. 

The instant case is significant in that it is the first decision by a 
circuit court in which the Traitel case has been rejected and the 
CCPA doctrine accepted with respect to double patenting. In ac- 
cepting the CCPA doctrine, the court found that doctrine to be the 
correct one because it is more effective in preventing inventors from 
obtaining more than a seventeen year monopoly on one invention, 
which is the fundamental purpose to be achieved by the prohibition 
against double patenting as enunciated by the Supreme Court in 
Miller v. Eagle, supra. - 

It is submitted that the holding of the court in the instant case is 
sound. In adopting the CCPA standard of double patenting as the 
correct one, the court chose a standard whose terminology is mean- 
ingful in setting a standard to which courts may look for guidance 
in ruling on the existence of double patenting. The CCPA standard 
of double patenting, in requiring that the claims of the later patent 
define invention over the claims of the earlier patent, gives positive 
assurance that an applicant will be unable to obtain a valid patent 
whose claims differ only in minor degree from the claims of his prior 
patent which was co-pending therewith as an application in the 
Patent Office. The standard of the Traitel case, supra, gives no 
such assurance since it requires only that the claims be different, 
which difference can be much less than the difference required by the 
CCPA standard. 

It may be that other federal circuits will follow the reasoning of 
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the court in the instant case so that there will eventually be a single 
standard for determining double patenting. In the event that this 
does not occur, however, and in the absence of a decision on the 
point by the Supreme Court, a legislative enactment of a statutory 
definition of double patenting, as was done with the standard of 
invention in the 1952 Patent Act, offers the only solution to the 
present dilemma of conflicting lines of judicial authority on the 
subject. Thomas H. Jones. 


PATENTS—INTERPRETATION OF SECTION 100(B) oF THE PATENT 
Ac or 1952.—Appellant appealed from a decision of the Board of 
Appeals of the United States Patent Office rejecting certain claims 
drawn to a process of making “bubbly glass.” The steps in appel- 
lant’s process were known in the prior art, but appellant had applied 
these steps to a particular kind of glass never before used in the old 
process. It was determined that the process in question had been 
performed on a type of glass different from that employed by ap- 
pellant. Held, affirmed as to the rejection of the process claims; a 
newly discovered use for a known process under 35° U.S.C, § 100(b) 
(1952) is only patentable if it is not merely analogous to the uses 
heretofore made. In re Ducci, 42 C.C.P.A. (Patents) 1088, 225 
F.2d 683 (1955). 

In the instant case, appellant contended that § 100(b) overruled 
the doctrines enunciated in In re Thuau, 30 C.C.P.A. (Patents) 979, 
135 F.2d 344 (1943) and In re Craig, 38 C.C.P.A. (Patents) 1114, 
189 F.2d 620 (1951). In re Thuau, supra, held that an old com- 
position of matter when put to a new use was not patentable where 
the new use consisted merely in the employment of the composition. 
In re Craige, supra, decided that the substitution of a new and anal- 
ogous material in an old process did not render the process patent- 
able where the improved result was due solely to the quality of the 
material. Section 100(b) reads, “The term process means process, 
art or method, and includes a new use of a known process, machine, 
manufacture, composition of matter, or material.” Appellant urged 
that the appealed claims were drawn to a known process performed 
on a new material and that such claims should be patentable under 
section 100(b) as being drawn to a new use of a known process. 

Section 100(b) by including “new uses of known processes, etc.” 
as patentable subject matter overruled numerous decisions in the 
past on the point that a new use cannot be patentable. Pegan, 4 
New Test for Determining Patentability of Mechanical and Electrical 
pie Claims, 23 Gro. Was. L. Rev. 569, 578-579 (1955). One 

apparent example of such a case is Floridin ‘Co, v. Attapulgus Clay 
Co., 125 F.2d 669 (3d Cir. 1942) where the court held that an old 
process which accomplished a new and unexpected result was not 
patentable under the law. 

Before enactment of section 100(b), there had been no little con- 
fusion on the question of whether a new use could give rise to pat- 
entable subject matter. It had been generally recognized prior to 
enactment of section 100(b) that couching a claim for a new use 
in process form instead of article form might possibly create pat- 
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entability in a new use should inventive thought be found in the new 
use. Ingersoll-Rand Co. v. Worthington Pump & Mach. Corp., 
87 F.2d 320 (2d Cir. 1937). Yet the same court in Old Town Rib- 
bon and Carbon Co. v. Columbia Ribbon and Carbon Mfg. Co., 159 
F.2d 379 (2d Cir. 1947) came out with the bald proposition that a 
new use can never be patentable in the absence of a change in the 
statute. 

It had long been the rule that the observation of a new use in a 
prior patented device did not constitute invention, and it did not 
matter that the prior inventor did not use his device or process for 
that purpose. Mathews Conveyor Co. v. Palmer-Bee Co., 135 F.2d 
73 (6th Cir. 1943). More than a new advantage of the product or 
process had to be discovered. It was not invention to perceive re- 
sults in the product or process invented by others which they failed 
to detect. General Elec. Co. v. Jewell Incandescent Lamp Co., 326 
U.S. 242 (1945). 

Where there was some adaptation of the old process or device to 
the new use, the courts took the position that an old process or 
device if put to a new use which was not merely analogous to the 
old use would be considered patentable where such application and 
adaptation to the new use was of such character as to require the 
exercise of invention. Ansonia Brass and Copper Co. v. Electrical 
Supply Co., 144 U.S. 11 (1892). But where the application and 
adaptation of the old process or device to the new use involved no 
inventive thought, the new use of the old process or device is not 
patentable, United States Gypsum Co. v. Consolidated Expanded 
Metal Cos., 130 F.2d 888 (6th Cir. 1942) ; even though the changes 
or modifications are essential to the practical application of the process 
or device to the new use, International Steel Wool Corp. v. Williams 
Co., 137 F.2d 342 (6th Cir. 1943). The test for invention in a case 
of an adaptation of an old device to a new use has been stated to 
be the ingenuity required for the new conception, not the amount of 
physical readjustment. Gillman v. Stern, 114 F.2d 28 (2d Cir. 1940). 
However, merely adapting old and known elements to a new use in 
a clever way was not enough to sustain patentability in Ingersoll- 
Rand Co. v. Black & Decker Mfg. Co., 192 F.2d 270 (4th Cir. 1951). 

Alleged new results to be obtained from a device or process did 
not necessarily create a basis for patentable subject matter. The 
alleged new results have been deemed to be nothing more than new 
uses by the courts in a long line of decisions and as such not patent- 
able. These decisions are exemplified by Weir Frog Co. v. Porter, 
206 Fed. 670 (6th Cir. 1913). But patent protection has been 
granted where the alleged new result provided a more rapid produc- 
tion, Loom Co. v. Higgins, 105 U.S. (1881) ; a different product, 
Potts v. Creager, 155 U.S. 597 (1895); special qualities in the 
product, Diamond Rubber Co. v. Consolidated Rubber Tire Co., 220 
U.S. 428 (1911) ;. or a more perfect operation of the device, Kellogg 
Switchboard & Supply Co. v. Dean Elec. Co., 182 Fed. 991 (6th 
Cir. 1910). 

The mere substitution of one old material for another in a device 
was denied the merit of patentability where the only result obtained 
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was greater cheapness and durability of the product in Hotchkiss 
v. Greenwood, 52 U.S. (11 How.) 248 (1850), and the device could 
be applied to no new use. Where such a substitution of one old 
material for another in a device produced such a remarkable advance 
over the prior art as to turn failure into success, the courts expe- 
rienced little difficulty in adjudging the substitution of materials to 
be patentable. Smith v. Goodyear Dental Vulcanite Co., 93 U.S. 
486 (1876); General Elec. Co. v. Hoskins Mfg. Co., 224 Fed. 464 
(7th Cir. 1915). The doctrine of “new use” of the old material was 
not specifically mentioned in the Smith and General Electric cases, 
supra. 

Thirty-five U.S.C. § 101 (1952) sets forth the statutory definition 
of what constitutes a patentable invention and embodies the same 
language employed in its previous counterpart of the Patent Statutes, 
Rev. Start. § 4886 (1874). 

Thus, it is apparent that the court in the instant case, in holding 
that the claims drawn to a new use of an old process were not patent- 
able, reached its decision on the ground that such new use did not 
meet the statutory test of invention set forth in section 101 of the 
Patent Act of 1952. The decision in the instant case is in harmon 
with the body of law recognized prior to enactment of 35 U.S.C. 
§ 100(b) and decides that a new use of a known process, although 
now expressly made a part of the statutory classes of invention, must 
still meet the test of invention to merit a patent. 

It is submitted that the result reached is correct. There can be 
no doubt that the drafters of the 1952 Patent Act did not intend to 


extend patent monopolies to any new use if drawn in process form, 
but merely to dispel the confusion as to whether new uses could be 
made the subject of patents. The Patent Act grants patent monop- 
olies only for inventions. The public interest would indeed be in- 
jured should patent monopolies be granted for any new use whether 
it amounted to invention or not. illiam E. Hiller. 


PaTENTS—NONUSE AS EvIDENCE oF INVALIDITY.—In an action 
for infringement, plaintiff’s claims to a combination of elements form- 
ing a bumper jack were held invalid in view of prior art showing 
essentially the same elements individually. The trial court held that 
the patent is an aggregation of old elements, and that one skilled in 
the art could have constructed the jack. Plaintiff appealed. Held, 
affirmed ; it is an admission of deficiency in the elements of a patent 
when the patent owner soon departs in its manufacture from the 
teachings of the patent. Auto Specialties Mfg. Co. v. Handler Motor 
Supply Co., 226 F.2d 853, 107 U.S.P.Q. 216 (8th Cir. 1955). 

An early case, Lowell v. Lewis, 15 Fed. Cas. 1018, No. 8,568 
(D.Mass. 1817), held that the degree of utility required to obtain a 
patent in the first instance is not such as to supersede all other 
existing means of accomplishing the same purpose. The: law re- 
quires no specific degree of utility, but it suffices if the invention 
pk at all. Cook v. Earnest, 2 O.G.Pat.Off. 89, 92 (C.C.S.D. La. 

2). 
The Constitution confers upon Congress the power to promote 
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science and the useful arts. U.S. Const. art. 1, § 8. In the exercise 
of this power, Congress has enacted laws in which the requirement 
of utility is mentioned several times. For such earlier laws, see 
Rev. Stat. § 4886 (1875), 35 U.S.C. § 31 (1946); Rev. Stat. 
§ 4888 (1875), 35 U.S.C. § 33 (1946); and Rev. Stat. § 4893 
(1875), 35 U.S.C. § 36 (1946). The requirement of utility today 
stems directly from the Patent Act of 1952, 35 U.S.C. § 101, 
which requires that whoever invents or discovers any new or useful 
process or composition of matter may obtain a patent therefor. 

It has been expressed that it was never intended that a patent 
be granted on a product unless such product be useful. Jn re Brem- 
ner, 182 F.2d 216 (D.C.Cir. 1950). To obtain a patent in the first 
instance it has been asserted that it requires but slight evidence of 
successful operation to establish the required utility. Dalton Adding 
Machine Co. v. Rockford Milling Machine Co., 253 Fed. 187 (N.D. 
Ill. 1918), aff'd, 267 Fed. 422 (7th Cir. 1920). 

The issuance of a patent for a combination raises the eee 
that the claims are valid combinations, Galvin Electric Mfg. C 
Emerson Electric Mfg. Co., 19 F.2d 885 (8th Cir, 1927) ; far ‘the 
patent itself is prima facie evidence that the invention is useful, Calli- 
son v. Dean, 70 F.2d 55 (10th Cir. 1934). Further, it has been held 
that the Patent Office Examiner’s judgment as to patentability is not 
to be set aside unless the court is satisfied that he was wrong. War- 
oe sg Co. v. Waltham Watch Co., 91 F.2d 472 (lst Cir. 
1937). 

Congress has provided in the Act of 1790, 1 Stat. 109 (1790), 
that a patent should be prima facie evidence of its validity. This 
provision was not reenacted in the Act of 1793, 1 Star. 318 (1793). 
However, after the Reorganization Act of 1836, 5 Stat. 117 (1836), 
which also failed to provide for a presumption of validity, the courts 
again recognized the presumption nee from the grant of a patent. 
See Goodyear v. Day, 10 Fed. Cas. 677, No. 5566 (C.C.N.J. 1852). 
The new Patent Act has, for the first time in the history of modern 
patent law, expressly recognized the presumption of validity arising 
from the grant of a patent. 35 U.S.C. § 282 (1952). 

Many courts have encountered little difficulty in determining the 
weight or effect to be given to the prior determination by the Patent 
Office that the issued patent has prima facie fulfilled all the conditions 
prerequisite to patentability. Paramount Industries, Inc. v. Solar 
Products Corp., 93 F. Supp. 331 (E.D.N.Y. 1950), rev’d on other 
grounds, 186 F.2d 999 (2d Cir. 1951). They have characterized the 
presumption attending the issuance of a patent as strong, Park-in 
Theaters, Inc. v. Rogers, 130 F.2d 745 (9th Cir. 1942); and as cre- 
ating a heavy burden, General Motors Corporation v. Kesling, 164 
F.2d 824 (8th Cir. 1947), cert. denied, 333 U.S. 855 (1948); but 
not as conclusive, Crowell v. Baker Oil Tools, Inc., 153 F.2d 972 
(9th Cir. 1946).- 

Therefore, when a patent’s validity is challenged, it is the court’s 
duty to ascertain what the patentee did that in essence had not been 
done before, and whether it denotes invention. Copeman Laboratories 
Co. v. Norge Division of Borg-Warner Corp., 72 F. Supp. 734 (E.D. 
Mich. 1947), aff'd, 171 F.2d 288 (6th Cir. 1948). 
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In the instant case, it appeared to be the non-use of the patent 
that concerned the appellate court. The view was expressed in an 
earlier case that continued non-use suggests a question as to the effect 
of a patent when its validity is in issue. Standard Tobacco Stemmer 
Co. v. Tobacco Stemming Machine Co., 237 Fed. 822 (3d Cir. 1916). 
However, such non-use of a machine generally does not overcome 
the prima facie presumption of the validity of the patent, Pachard v. 
Lacing-Stud Co., 70 Fed. 66 (1st Cir. 1895), but only a bearing 
on the construction to be given the patent. 2 WALKER ON PATENTS 
§ 244 (Deller’s ed.). 

This non-use concept has led to the designation “paper patent” 
which means that the patentee’s patent has never been in use other 
than in a testing trial, and is not now in use. Schweyer Electric & 
Manufacturing Co. v. Reading Co., 48 F.2d 274 (3d Cir. 1931), 
aff'd, 63 F.2d 402 (1933). 

An early history of paper patents, Banning, 40 Cuicaco LrecaL 
News 22 (1907), shows an attempt by the judiciary to enforce a use 
requirement as a minimum justification for equitable remedies in 
favor of a patent. Hoe v. Knap, 27 Fed. 204 (7th Cir. 1886), was 
generally considered the precedent for the proposition that a patentee 
should be bound either to use the patent himself or to allow others to 
use it on reasonable or equitable terms. This precedent was finally 
repudiated in Heaton-Peninsula Button-Fastener Co. v. Eureka 
Specialty Co., 77 Fed. 288, 295 (6th Cir. 1896) where the court 
stated that the view expressed in Hoe v. Knap, supra, was not sup- 
ported by reason or authority. Mr. Justice Douglas still insists it 
should be the law. See Special Equipment Co. v. Coe, 324 U.S. 380, 
384 (1944) (dissenting opinion). 

As a corollary to the theory that commercial success is very 
convincing evidence of utility and patentability, Coltman v. Colgate- 
Palmolive-Peet Co., 104 F.2d 508 (7th Cir. 1939), cert. denied, 308 
U.S. 598; it has been held that non-use does not indicate lack of 
invention but is only evidence toward such conclusion, National Mal- 
leable Castings Co. v. Buckeye M.I&C. Co., 171 Fed. 847 (6th Cir. 
1909). This doctrine was very succinctly and directly stated when 
the court said that non-use is sometimes an important consideration 
to determine usefulness, but there may be good reasons for non-use 
which have no bearing on utility. Hartford-Empire Co. v. Obear- 
Nester Glass Co., 71 F.2d 539, 566 (8th Cir. 1934), cert. denied, 
293 U.S. 625 (1935). 

In many cases the inventor may not be in a financial condition to 
make the patented article, and he may be unable to persuade its 
adoption by manufacturers who may have to replace machinery to 
follow the teachings of a new patent. Coltman v. Colgate-Palmolive- 
Peet Co., supra. Many courts have pointed out such reasons in 
holding that non-use is not a presumption of non-usefulness but at 
its best can only be considered as evidence of non-utility. Kellogg 
Switchboard & Supply Co. v. Michigan Bell Telephone Co., 99 F.2d 
203, 206 (6th Cir. 1938), cert. denied, 308 U.S. 582 (1939). 

A principal issue in the instant case concerned the validity of claims 
that recited elements which could be found individually in the prior 
art. In affirming the decision, the circuit court appears to consider 
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the subsequent non-use of the patented device as a direct admission 
by the patentee of the invalidity of the claimed combination. The 
significance of this decision lies in the apparent divergence by the 
court from the earlier view that a patent will be protected even though 
it is never put into use by the holder. Kling v. Haring, 11 F.2d 202 
(D.C.Cir. 1926), cert. denied, 271 U.S. 671. 

While it may be conceded that non-use is evidence of non-utility, 
it is believed that the holding in the instant case to the effect that non- 
use is a direct admission of deficiency in the claimed combination is 
in contradiction to the plain language of the statute and the logic of 
the better reasoned cases. To obtain the patent, only the slightest 
evidence of operativeness is sufficient to establish utility in the first 
instance. The patented device then enjoys a presumption of useful- 
ness which should not be so easily overcome by mere non-use by 
the patentee. Douglas M. Clarkson. 


PATENTS—PROCEDURE—SUMMARY JUDGMENT.—Piaintiff, owner 
of United States Letters Patent covering a transparent automobile 
hood, brought an action against General Motors as an alleged in- 
fringer. The defendant denied that the patent was either valid or 
infringed and moved for summary judgment pursuant to Fen. R. 
Civ. P. 56(c), insisting that no genuine issue of material fact was 
presented, that the patent claims were invalid, and, moreover, that 
they were not infringed. Held, patent declared invalid as anticipated 
by prior art and motion for summary judgment granted; where 
there is no genuine issue as to any material fact affecting the validity 
of a patent the moving party is entitled to a judgment as a matter 
of law. Bobertzs v. General Motors Corporation, 228 F.2d 94 (6th 
Cir. 1955). 

This holding embraces an issue which has long plagued the courts 
when faced with the necessity of determining the validity of a patent. 
It is well settled that the issuance of a patent by the United States 
Patent Office gives it a presumption of validity and casts the heavy 
burden of proving its invalidity on the party so asserting. See Note, 
The New Patent Act and the Presumption of Validity, 21 Geo. 
Wasu. L. Rev. 575 (1953). Whether this heavy burden can be met 
without the benefit of a trial, by way of summary judgment, is de- 
pendent on whether or not, when determining the validity of a patent, 
no genuine issue of fact is presented. 

As far back as 1890, prior to the adoption of the Federal Rules of 
Civil Procedure, the same issues came up on defendants’ demurrers 
in patent infringement cases. Where the validity of a design patent 
was in issue, the United States Supreme Court determined that 
whether or not a design was new was a question of fact, which, re- 
gardless of the Court’s impression, it did not think it proper to de- 
termine by taking judicial notice of the various designs which had 
come under its observation; the question should be settled by proper 
proofs. N.Y. Belting Co. v. N.J. Rubber Co., 137 U.S. 445 (1890). 
The various factors affecting patentability cannot be adequately dealt 
with except after proof at final hearing, and motions to test the 
validity on the ground that a patent, on its face, lacks invention should 
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not be granted unless invalidity is absolutely clear. Elishewitz v 
Bronston, 40 F.2d 434 (2d Cir. 1930). 

Where the validity of a patent has been attacked on grounds other 
than lack of invention the courts have had little difficulty in dispos- 
ing of the problem by way of motions which would dispense with 
the necessity of subjecting the parties to the expense of a trial, Sum- 
mary judgment was granted where a patentee, in a disclaimer, at- 
tempted to add a new element to a claim not present in the o 
claim. Milcor Steel Co. v. Fuller Co.; 316 U.S. 143 (1942). Where 
the plaintiff unlawfully attempted to extend the monopoly under its 
patent to cover articles and things not comprehended thereby, and 
dealt with the patent illegally and contrary to public policy, summary 
judgment was granted to the defendant. Lincoln Electric Co. v. 
Linde Air Products Co., 171 F.2d 223 (6th Cir. 1948). 

Another area where summary judgment has been freely granted 
in patent litigation is where the issue has been the fact of infringement 
and no question as to the validity of the patent has been raised. 
Where the court found the undisputed facts to show no infringe- 
ment, summary judgment was granted to the defendant. Alex Lee 
Wallau, Inc. v. J. W. Landenberger & Co., 121 F. Supp. 555 (S.D.- 
N.Y. 1954). Where it is apparent that there is no genuine issue of 
fact bearing on infringement, and the structure and mode of opera- 
tion of the accused device are such that they may readily be compre- 
hended by the court, and compared with the invention described and 
claimed in the patent without the need of technical explanation by 
the testimony of expert witnesses, then the court, if satisfied that 
there is no infringement, should give summary judgment for the de- 
fendant. Steigleder v. Eberhard Faber Pencil Co., 176 F.2d 604 (1st 
Cir. 1949). 

In the instant case the court determined that the plaintiff's patent 
was anticipated by the prior art and hence invalid. In granting the 
motion for summary judgment great reliance was placed on the opin- 
ion in Bridgeport Brass Co. v. Bostwick Laboratories, 181 F.2d 315 
(2d Cir. 1950) which appears to encourage the use of summary 
judgment in patent suits where no factual issues are raised, and where 
the patents and products involved are sufficiently simple to make 
expert testimony unnecessary. Appellant does not question the pro- 
priety of the remedy of summary judgment where no factual issues 
are raised; he merely contends that where the patent is attacked as 
lacking invention over the prior art a genuine issue of material fact 
is present. It would seem that appellant’s contention is supported 
by the Bridgeport Brass Co, case, supra, relied on by the court, in 
which the appellate court found itself not skilled enough in the art 
to determine whether there was any genuine issue as to any material 
fact with respect to the anticipation of the patents in suit and lacked 
the special knowledge which would permit it to read the patents 
so understandingly as to enable it to so determine. With the evi- 
dence lacking, the court could not say with the requisite assurance 
that there was no genuine issue as to the fact of anticipation as- 
serted by the defendant and the plaintiff was entitled to a trial as 
to the validity of both patents in issue, 
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The decision in the principal case, though not unique, is supported 
by comparatively few cases. Davison Chemical Corp. v. Joliet Chem- 
icals, 179 F.2d 793 (7th Cir. 1950). It is submitted that the remedy 
of summary judgment may be the proper remedy where the issue 
is the fact of infringement or the fact of validity on grounds other 
than anticipation. While it is true then, in some cases, that the 
courts have determined the issues on affidavits and dismissed the bill, 
the better view seems to be that the courts should not pass on the 
question of prior art in the validity of the patent without giving the 
plaintiff an opportunity to establish his proof at trial. 

Henry R. Lerner. 


PATENTS—STANDARD OF INVENTION—CONSTITUTIONAL OR STATU- 
TorY.—In an infringement suit the court considered whether the 
Patent Act of 1952 had lowered the standard of invention from that 
set forth by the Supreme Court in its most recent decisions. Held, 
the standard of invention is written into the Constitution and cannot 
be lowered by Congress. Seismograph Service Corp. v. Offshore 
Raydist, 135 F. Supp. 342 (E.D. La. 1955). 

The framers of the Constitution delegated to Congress the power 
to “promote the Progress of Science and useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries.” U.S. Const. art. I, § 8. 

It is well settled that the laws enacted by Congress under this 
power shall be construed so as to promote the progress of science 
and useful arts. Pennock v. Dialogue, 27 U.S. (2 Pet.) 1 (1829), 
Kendall v. Winsor, 62 U.S. (24 How.) 322 (1858), and Woodbridge 
v. United States, 263 U.S. 50 (1923). 

The Supreme Court said in an early decision that the power of 
Congress to legislate upon the subject of patents is plenary by the 
terms of the Constitution. McClurg v. Kingsland, 42 U.S. (1 How.) 
202 (1843). The Court said further that since there are no re- 
straints on the exercise of this power, there can be no limitation on 
Congress’ right to modify the patent law at their pleasure, as long 
as they do not take away the rights of property in existing patents. 
But in the McClurg case, the Court was considering the objection 
to the validity of the retrospective operation of the patent statute 
and was not concerned with Congress’ changing the standard of 
patentability. Indeed the doctrine that invention is a necessary ele- 
ment for patentability had not yet been announced by the Supreme 
Court. 

The Supreme Court has stated that the requirement for invention 
is written into the Constitution. Thompson v. Boisselier, 114 U.S. 
1, 11 (1885). In this case the Court said that under the constitu- 
tional grant of power to Congress the beneficiary of a patent must 
be an inventor and he must have made a discovery. The Court 
further states that it is not enough that a thing shall be new, in the 
sense that in the shape or form in which it is produced it shall not 
have been before known, and that it shall be useful, but it must 
under the Constitution and the statute amount to an invention. The 
Court cites no authority for the proposition that the apparatus or 
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device must amount to invention to obtain a constitutionally valid 
patent other than the Constitution itself and the fact that the statute 
has always carried out this idea. 

In a later decision, Cuno Engineering Corp. v. Automatic Devices 
Corp., 314 U.S. 84, 91 (1941), Mr. Justice Douglas, writing the 
opinion of the Court, said that the patentee in making his contribu- 
tion had not reached the level of inventive genius which the Constitu- 
tion authorizes Congress to reward. Again no authority is cited for 
the rule. In these two decisions the issue of whether or not the 
standard of invention is a constitutional one was not actually before 
the Court as the patents involved were not held to be valid under the 
patent statute. 

In a recent law review article it is asserted that in adopting this 
clause the Constitutional Convention intended little more than to 
transfer all power over the subject of copyright and invention to 
Congress. Lutz, The Constitution v. The Supreme Court Re: Pat- 
ents for Invention, 13 Pitt. L. Rev. 449 (1952). Mr. Lutz pro- 
poses that the standard of invention is neither a constitutional nor a 
statutory matter, but it is more like a doctrine of common law that 
has been developed by the decisions of numerous judges deciding 
individual cases over many years. 

It is perhaps possible for Congress to grant exclusive rights to 
inventors under another authorizing clause in the Constitution under 
which they would be less restricted, such as the power to regulate 
commerce among the several states; but when members of Congress 
are legislating to protect inventors, their attention is necessarily 


attracted to the authority under which pw 3 are acting and it ought 


not be lightly presumed that they intended to go beyond it and ex- 
ercise another power conferred on them for a different purpose. 
Brown v. Duchesne, 6€0 U.S. (19 How.) 183 (1856). 

The construction placed upon the Constitution by the men who 
were contemporary with its formation is entitled to very great weight. 
Burrow-Giles Lithograph Co. v. Sarony, 111 U.S. 53 (1884). Un- 
fortunately very little was written by them about this clause of the 
Constitution. Mr. Justice Douglas takes notice of this lack of ma- 
terial in his dissenting opinion in Mazer v. Stein, 347 U.S. 201, 220 
(1953). The only contemporaneous discussion of the clause is THE 
FEDERALIST, No. 43 (Maptson), at 338 (Hamilton ed.), but this 
essay sheds no light on the question. In 1790, a few years after the 
Constitution was ratified, Congress passed the first patent statute. 
1 Strat. 109 (1790). In this statute Congress required no definite 
standard of invention but authorized the Secretary of State to grant 
a patent if he deemed the invention sufficiently useful and important. 
This broad grant of discretionary power to the Secretary of State im- 
plies that the framers of this statute, many of whom were also 
framers of the Constitution, did not believe that they were limited 
by a standard of invention written into the Constitution. 

In Evans v. Eaton, 16 U.S. (3 Wheat.) 454, 512 (1818), Mr. 
Chief Justice Marshall raised the question as to whether Congress 
in the exercise of its power may decide the fact that an individual 
is an inventor. If Congress could constitutionally make this decision, 
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then there is no standard of invention in the Constitution. Mr. Chief 
Justice Marshall did not answer the question he raised but avoided 
it, saying that the Court could never presume that Congress had 
decided that question in a general act, the words of which did not 
render such a construction unavoidable. 

The requirement for invention as an element necessary for patent- 
ability in addition to and aside from novelty and utility was first 
announced by the Supreme Court in Hotchkiss v. Greenwood, 52 
U.S. (11 How.) 248 (1850). The Court failed to state any basis 
for the rule, statutory or constitutional. In the brief of counsel for 
defendant it was contended that the patent was invalid because the 
allowance of such a claim would have violated the spirit of the act of 
Congress. There was no mention of the Constitution. 

In Earl v. Sawyer, 8 Fed. Cas. 254, No. 4, 247 (D. Mass. 1825), 
the court held that the only requirements for patentability were 
novelty and utility and an argument that more was required, that 
the inventor must find it out by mental labor and intellectual crea- 
tion, was specifically rejected. This decision indicates that prior to 
1825 novelty and utility were all that were considered necessary 
for patentability and the requirement for invention as an additional 
element was not developed until later. 

The court said in the instant case that section 103 of the Patent 
Act, 66 Stat. 798, 35 U.S.C. § 103 (1952), is apparently an effort 
to state in statutory form what the Supreme Court has held in many 
cases; but if it is an effort, as was suggested by Judge Learned Hand 
in his opinion in Lyon v. Bausch and Lomb Optical Co., 224 F.2d 530 
(2d Cir. 1955), cert. denied 350 U.S. 911 (1956), to lower the stand- 
ard of invention as recognized by the Supreme Court, then that 
effort must fail for the reason that the Supreme Court is the final 
authority on the constitutional standard of patentability. To sup- 
port the rule that the standard of invention is written into the Con- 
stitution and cannot be altered by Congress, the court cites the con- 
curring opinion of Mr. Justice Douglas in Great Atlantic and Pacific 
Tea Co. v. Supermarket Equipment Corp., 340 U.S. 147 (1950). 
Mr. Justice Douglas cites no authority for this proposition. The 
law review article by Mr. Lutz, supra, in criticizing this opinion, 
states that Mr. Justice Douglas failed to examine the background 
of the constitutional clause or consider the contemporary meaning of 
the words of the clause. The majority opinion makes no reference to 
the Constitution and merely cites a long line of decisions for the 
proposition that invention is required for patentability. 

It is submitted that there is no standard of invention required by 
the Constitution for patentability. The framers by the word “in- 
ventor” meant only the creator of something new and useful and left 
to the determination of Congress any standard of invention to be 
required. The only limitation on the power of Congress to author- 
ize the granting of patents is that the patent law must tend to promote 
the progress of science and useful, arts and, within this boundary, 
Congress may raise or lower the standard of invention. 

Richard L. Aitken. 
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TAXATION—FEDERAL Tax LIENS—Priority oF ADVANCES UNDER 
“OPEN-END” MortcacEs.—lIncreased post war use by loan companies 
of the “open-end” mortgage as a credit financing device in the hous- 
ing industry has led to requests for advice from the Internal Revenue 
Service as to whether an advance of money by a mortgagee under an 

“open-end” mortgage subsequent to the original loan has priority 
over an intervening recorded federal tax lien The Service as a result 
of such requests, has published a ruling which holds that an advance 
by a mortgagee under an “open-end” mortgage providing for subse- 
quent loans to a mortgagor does not have priority over an intervening 
recorded federal tax lien. 1956 Int. Rev. Buty. No. 6, at 15. 

Section 6321 of the Internal Revenue Code of 1954 gives the United 
States a lien on personal and real property of a delinquent taxpayer 
for unpaid taxes. Collateral sections of the Code provide that such 
lien arises at the time the assessment is made, and to be effective as 
against a subsequent mortgagee, pledgee, purchaser or judgment cred- 
itor, must be recorded as prescribed therein. Int. Rev. Cope of 1954, 
§§ 6322, 6323. 

The issue or priorities has not been quiescent since 1866, when 
Congress first provided for the federal tax lien with respect to un- 
paid taxes. Rev. Strat. § 3186(a) (1875), as amended, 26 U.S.C. 
§ 3670 (1952). In United States v. Snyder, 149 U.S. 210 (1893), 
the Supreme Court held that a lien created by section 3186 was not 
subject to the recording laws of the states and was enforceable even 
against a bona fide purchaser for value without notice. To remove 
the doubt that arose out of such decision respecting the priority of 
land titles, in 1913 Congress enacted legislation to provide that fed- 
eral tax liens would not be valid against certain classes of lienors 
unless the recordation and filing requirements thereby enacted were 
met. See 37 Strat. 1016 (1913), 26 U.S.C. § 3672 (1952). Subse- 
quent amendments resulted in the statute as it exists at present. Sec- 
tion 6323, supra. 

A federal tax lien, though termed a general lien, is specific and per- 
fected as of the date described in the statute. United States v. Green- 
ville, 118 F.2d 963 (4th Cir. 1941). In addition to attaching to all 
property owned by the debtor at the time it becomes effective, the lien 
attaches to all after acquired property. Glass City Bank v. United 
States, 326 U.S. 265 ¢ 1945). As to previously attaching liens, if 
inchoate at the time the federal tax lien is recorded, the federal lien 
takes priority. United States v. Security Trust & Savings Bank, 340 
U.S. 47 (1950). Nor can the doctrine of relation back, which by j ju- 
dicial reasoning merges a perfected lien back into the date it attaches, 
destroy the realities of the situation. New York v. McClay, 288 U.S. 
290 (1933). Further, the state’s characterization of a lien as specific 
and perfected, though carrying some weight, is subject to reexamina- 
tion since the priority of a federal lien is always a federal question. 
United States v. Acri, 348 U.S. 211 (1955) ; United States » v. Wad- 
dill, Holland & Flinn, Inc., 323 U.S. 353 (1945 ). 

Under section 6323, supra, a mortgage existing at the time a fed- 
eral tax lien is recorded takes priority. It is immaterial that at the 
time of execution of the mortgage, but prior to the recording of a fed- 
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eral lien, the parties knew of the assessment of the tax. Ormsbee v. 
United States et al, 23 F.2d 926 (S.D. Fla. 1928). Generally a 
mortgage secures a single debt as distinguished from general obliga- 
tions of the borrower. 3 GLeNN, Morteaces § 392 (1943). How- 
ever, since it protects an obligation, it may secure an executory con- 
tract as well as a debt. GLENN § 393. 

During the past decade the housing industry has made extensive 
use of the “open-end” mortgage to provide attractive credit financing 
to home owners for modernization and improvements. Most home 
modernization had been financed by loans under FHA Title 1, which 
requires the loan to be repaid within three years and one month. See 
Fortune, Sept. 1949, p. 18. Under the “open-end” mortgage, which 
takes the form of a mortgage to protect future advances, the repay- 
ment period usually extends over the life of the mortgage. 

The “open-end” mortgage may be of two types, one directly pro- 
vided for in the original mortgage, the other created by a subsequent 
agreement between the parties. Under either type the borrower spe- 
cifically pledges his real property as security for future advances. See 
38 Minn. L. Rev. 508 (1954). The mortgage may state that it is 
given to secure future advances; that it is given to secure future ad- 
vances with a maximum limit thereon; or the sum secured may be 
stated but only a part thereof actually transferred to the mortgagor. 
65 Harv. L. Rev. 478 (1952). 

The validity of mortgages to protect future advances has been up- 
held both in the United States and England. Shirras v. Caig, 11 U.S. 
(7 Cranch) 34 (1812); Gordon v. Graham, 2 Eq. Cas. Abr. 598 
(1716). The general description of the mortgage contract, however, 
must contemplate the future advances. Edwards v. Buena Vista An- 
nex, 216 N.C. 706, 6 S.E.2d 489 (1940). The question of priorities 
arises with respect to encumbrances or liens intervening between the 
date of the original mortgage and subsequent advances. In resolving 
the priority issue, the courts will consider whether the advances were 
made with or without notice of the intervening encumbrance and 
whether the advances were obligatory or optional. Since the “open- 
end” mortgage as used in the home financing area commonly is one 
providing for optional future advances, i. e., at the option of the mort- 
gagee upon request of the mortgagor, the obligatory advance mortgage 
contract is mentioned merely to show the distinction to be considered. 
Where the advances are obligatory, the courts generally find that a 
binding contractual obligation exists and that the advances take pri- 
ority over intervening liens with or without notice thereof. Hyman 
v. Hauff, 138 N.Y. 48, 33 N.E. 735 (1893); See also Whelan v. 
Exchange Trust Co., 214 Mass. 121, 100 N.E. 1095 (1913) ; Landers 
Co. v. Ambassador Holding Co., 171 Minn. 445, 214 N.W. 503 
(1927). 

In the case of optional future advances, the pioneer decision in the 
field, Gordon v. Graham, supra, not only upheld the validity of a mort- 
gage for unlimited future advances, but priority of the advances over 
junior liens of which the mortgagee had notice at the time he made 
the advances. A century later the House of Lords overruled this 
decision, holding that if the mortgagee had notice of the junior lien 
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before the new advance, the latter would be subordinated to the inter- 
vening encumbrance. Hopkinson v. Rolt, 9 H.L. Cases 514 (1861). 
But the view of the Law of Property Act of 1925 was that such notice 
must be actual and not constructive, and that the recording of a 
junior lien would not constitute notice to the mortgagee. CHESHIRE, 
Mopern R.P. 630 (4th Ed. 1937). 

The decision of the House of Lords represents the prevailing view 
in the United States, where the mortgagee under a mortgage provid- 
ing for optional future advances has notice of the junior lien. Shirras 
v. Caig, supra; Davis v. Carlisle, 142 Fed. 106 (8th Cir. 1905) ; 
Reidy v. Collins, 134 Cal. App. 713, 26 P.2d 712 (1933); Frye wv. 
Bank of Illinois, 11 Ill. 367 (1862). However, the courts adopting 
such view almost universally hold that there must be actual notice 
and record notice will not suffice. See In re Harris’ Estate, 156 
Misc. 805, 282 N.Y. Supp. 571 (Surr. Ct. 1935) ; Farmers’ Union 
Warehouse Co. v. Barnett Bros., 223 Ala. 435, 137 So. 176 (1931) ; 
Union Nat. Bank v. Milburn & Stoddard Co., 7 N.D. 201, 210, 73 
N.W. 527, 529 (1897). 

In the absence of actual notice, advances will be held superior to 
the intervening lien. However, this rule has been generally invoked 
only where the issue of record notice is involved, tending to imply 
that some other form of constructive notice may be acceptable. The 
Seattle, 170 Fed. 284 (9th Cir. 1919); Atkinson v. Foote, 414 Cal. 
App. 149, 186 Pac. 839 (1919) ; Bullard v. Fender, 140 Fla. 448, 192 
So. 167 (1939). 


Under the minority rule, since the mortgagee is not bound to make 


the advances, a record search is required. If no intervening liens 
appear, the mortgagee can safely make the advance, provided, of 
course, there is no actual notice. Ter-Hoven v. Kearns, 2 Pa. 96 
(1845); Mississippi Valley Trust Co. v. Cosmopolitan Club, 111 
N. J. Eq. 277, 162 Atl. 396 (1932); Swift Lumber & Fuel Co. v. 
Elwanger, 127 Neb. 740, 256 N.W. 875 (1934). 

A few states have enacted statutes giving oo to advances of a 

ee 


limited amount without regard to notice. NN. Rev. GEN. 
Strat. § 7192 (1949); Mass. Ann. Laws c. 183, § 28A, (1950) ; 
Mp. Ann. Congr Gen. Laws art. 66, § 2 (Cum. Supp. 1947). Such 
legislation appears to follow the cry of the proponents of the “open- 
end” mortgage that actual notice be required to subordinate an ad- 
vance to an intervening lien, the theory being that the costs of a record 
search would tend to defeat the economy and flexibility which makes 
the optional advance a desirable device. See Fortune, supra. On the 
other side, it is argued that there is only the necessity of searching 
the record subsequent to the recordation of the mortgage, thereby 
eliminating much of the expense of the ordinary title search. 

The instant ruling adopts the minority view that a record search 
must be made by the mortgagee if he is to protect the future advances. 
The premise is that no future advances may ever be made. Until 
such an advance is actually made, it is contended that there can be no 
fixed and specific or perfected lien under federal law as distinguished 
from a mere contingent lien or “caveat of a more perfect lien to 
come.” Though this approach is contrary to the English common 
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law view followed by the majority of the courts in cases involving 
mere record notice of intervening liens or encumbrances other than 
federal tax liens, a judicial position has not been established on the 
federal lien priority in the area of “open-end” mortgage advances. Re- 
— of the position heretofore taken by the courts in cases of 
ienors other than the United States, or of any increase in statutory 
enactments by the states designed to strengthen the priority status of 
such advances, in view of the tendency of the federal courts to decide 
questions in favor of federal priority, provided the recordation re- 
quirements of the statute are met, it is believed that the instant ruling 
is a good forecast of the position the courts will adopt with respect to 
priority as between optional future advances and intervening liens. 
Mary Ellen McCorkle. 
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THE OPPENHEIMER Case. By Charles P. Curtis, New York: Simon 
& Schuster, 1955. Pp. xi, 281. $4.00. Case Srupres 1n Per- 
SONNEL Security. Edited by Adam Yarmolinsky. Washington: 
Bureau of National Affairs, Inc., 1955. Pp. x, 310. 


The largest obstacle in the path of a lawyer advising a client with 
a personnel security problem is the dearth of material available on the 
actual conduct of a security case. The administrative decisions are not 
reported or collected officially, and in most instances the bulk of the 
data is classified and unobtainable. Counsel have only statutes, exec- 
utive orders, regulations, and the few court decisions on the subject. 
Here are two books which should prove to be of great practical value. 

Both works are detailed studies of personnel security cases from the 
original charges through response, hearing and appeal to the final 
decision. Mr. Curtis, an eminent Boston practitioner, limits himself 
to discussion and analysis of what is probably the most famous secur- 
ity case to date, one significant to the lawyer for the unusually large 
amount of material available to the public, 

The author makes full use of the record. The fact that it was so 
well publicized enables him to use actual names, dates and places with- 
out fear of injury to anyone. He gives background material on each 
of the principal personalities and on the security system. These ele- 
ments, together with the admittedly subjective comments and analysis 
of each phase of the case by the author, give an unusually lively dis- 
cussion and dramatization of a complex legal situation. Even though 
it includes lengthy passages from the record and transcript, the book 
presents the material in a manner that is interesting and intelligible 
to the layman as well as to the legal profession. The lawyer will find 
further aid in the pithy comments on the clichés often used to rational- 
ize the government’s position. Mr. Curtis concludes that present 
security programs endanger over-all security because they stifle the 
spirit of free inquiry. 

If the first of these books presents an indictment of the personnel 
security program, the second gives the case in chief for the prosecu- 
tion. Under a grant from the Fund For the Republic, Mr. Yarmolin- 
sky is coordinating the work of over one hundred ‘“-~ in all parts 
of the country in reporting personnel security cases. Fifty cases, rea- 
sonably diversified as to geography, type of job, level of a 
sensitivity, and outcome, are presented with the consent of the em- 
ployees involved. Primary sources are documentary. Where doc- 
uments are unavailable, the recollection of counsel or subject is used 
for unity or clarity. Such material is always identified. Of the fifty 
cases reported, thirty are those of government civilian employees, 
fifteen of industrial employees, two of military personnel, one of an 
atomic energy project worker, one of an international organization 
employee, and one of a merchant seaman under the port security pro- 


gram. 
Each report contains a brief description of the employee and his 
position, the charges, the employee’s response, summary of the hear- 
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ing, appellate or review proceedings, if any, and the result. Included, 
also, are the decision, a chronology of the case, time spent by counsel, 
fees charged, and present status or employment of the subject of the 
proceedings. The fifty cases give the lawyer some idea of what to ex- 
pect at a hearing and the variation possible between different boards 
and agencies. Moreover he can see how other lawyers have prepared 
and conducted their cases in personnel security matters—and with 
what results. 

The book would be greatly aided by inclusion of certain basic mate- 
rials such as the executive order establishing the personnel security 
program. Reading is hard because of the omission of names and 
places, the skimpy background material, the reporting of only the bare 
essential facts and the effort to be objective in an extremely contro- 
versial area. Yet the cumulative effect is extremely powerful. Case 
after case is presented of an inquiry by government into the ideas, 
beliefs, associations and activities of its citizens to determine whether 
their employment is clearly consistent with the national security. Men 
and women try to prove their innocence of vague charges based some- 
times on double or triple inferences without any constitutional or ad- 
ministrative due process safeguards to aid them. The inquiry is so 
heavily weighted against the individual and in favor of the govern- 
ment as to offend the sense of justice and fair play of anyone familiar 
with the principles of Anglo-Saxon jurisprudence. 

An informative exposition of the government’s position on the sub- 
ject is badly needed in order adequately to judge the necessity and 
value of the personnel security program as it is presently constituted. 
Let us hope it is soon forthcoming. 

Russell E. Carlisle.* 


* Member of the Virginia and Florida Bars. 








